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INTRODUCTION

TheIllinois EnvironmentalProtectionAgency(“IEPA” or the“Agency”) andtheVillage of

New Lenox (“New Lenox”) (collectively “Respondents”)in their responsesto the motion for

summaryjudgmentrely on legal argumentsthat contradictthe expresslanguageof therelevant

regulations.Regardingthefacts,Respondentsfrequentlydo noteventry to supporttheirclaimswith

citationsto the recordandmanyofthecitationstheydo makedo not supportthem.Respondents

frequentlyrely on Agencyconclusionsthathaveno basisotherthanthenotionthat if theAgency

says it, it mustbe true. In largepart, the JEPA and New Lenox responsesdiscussissues(e.g.

dissolvedoxygenlevels,effectofthedischargeon aquaticlife andlandtreatmentalternatives)that

werenotraisedby themotion.

However,thefundamentalflaw in theresponsesofIEPA andNew Lenox is that theytreat

this caseasthoughit wereanenforcementactionbroughtbyPetitionersagainstNewLenoxclaiming

thatNewLenoxhadcausedviolationsofwaterqualitystandards.RespondentsfaultPetitionersfor

failing to proveindisputablywith sworntestimonythatNewLenoxcausedsuchviolations.Butthis

is not an enforcementaction.It is apermitreviewin whichthequestionis whetherJEPAfollowed

theEnvironmentalProtectionAct andtheBoardRulesin issuingthepermit.Thefactspresentedby

Petitionersin theirStatementofRelevantFactsshowtheinformationaboutpotentialproblemsthat

couldresultfrom thedischargeunderconsiderationthat wasprovidedto theAgencyandwhatthe

Agencydid and did not do in responseto that informationduringthepermittingprocess.

In orderto simplify this caseand attemptto saveHickory Creekfrom theeffectsof illegal

and unnecessarynew pollution, petitionersDes PlainesRiver WatershedAlliance, the Livable

CommunitiesAlliance, PrairieRivers Network, and the SierraClub (collectively, “Petitioners”)

movedfor summaryjudgmenton only threeof thegroundsforremandingthepermit:

1



1. IEPA neverconsideredputtinganylimit ondischargesofphosphorus-althoughthe-public
askedthat suchlimits beconsideredandit is indisputablyfeasibleto removemuchofthe
phosphorusfrom New Lenox’sdischarge.Thepermit, accordingly,violates35 Ill. Adm.
Code302.105(c)(1)whichrequiresthatnewpollutiononlybealkiwed~when~it is “necessary”
and35 Ill. Adm. Code302.105(c)(2)(B)(iii), whichrequiresthattheAgency“assure”thatall
technicallyandeconomicallyreasonablemeasuresto minimizepollution berequired.

2. Despiteevidence(laterconfirmedby IEPAitself) thatHickoryCreekis havingunnatural
algal blooms and that dischargeslike those from New Lenox could contributeto such
blooms.IEPA failedto considerwhetheranypermit limits orconditionswerenecessaryto
preventdischargesthat could causeorcontributeto violationsofthe narrative“offensive
conditions”standard,35 Ill. Adm. Code302.203.Becauseofthis failure,thepermitviolates
35 Ill. Adm. Code302.203(c)(2)(B)(i),whichrequiresthattheAgency“assure”thatnarrative
standardswill not be violated,and 35 Ill. Adm. Code 304.105 and 35 Ill. Adm. Code
309.141(d)(1)whichprohibit issuanceofNPDESpermitswherethedischargewould“alone
or in combinationwith othersourcescausea violation of any applicablewater quality
standard”or wherethedischarge“will cause,havethereasonablepotentialto cause,or
contributeto anexcursionaboveanyStatewaterquality standardincludingstatenarrative
criteria.” 40 CFR 122.44(d)(1)(i)(incorporatedinto Illinois rules by 35 Ill. Adm. Code
309.141(d)(1)).

3. JEPAfailed to assurethatcopperdischargeswill not causeorcontributeto violationsof
thecopperwaterqualitystandardalthoughtestingby NewLenox’scontractorshowedthat
therewasareasonablepotentialthat copperdischargeswould causesuchviolations.Thus,
with regardalsoto copper,thepermitviolates35 Ill. Adm. Code302.105(c)(2)(B)(iii),35 Ill.
Adm. Code 302.203(c)(2)(B)(i), 35 Ill. Adm. Code 304.105 and 35 Ill. Adm. Code
309.141(d)(1).

(SeePetitioners’Memorandumin Supportof SummaryJudgmentp.2.)’

Petitionerssupportedeachoftheirthreeclaimswith citationsto therecordshowinghow~the

permitviolatedBoardregulations,therebymeetingtheirburden.JEPAandNew Lenoxdo not in

responseidentifysubstantialevidencein therecordthat-supports:IEPA’sdecisionon anyofthethree

groundsfor remandingthe permit. Nowherein therecorddid TEPA considerwhetheraddingso

Petitioners’Memorandumin Supportof SummaryJudgmentis cited as“Mem. in Supportp.
“, Petitioners’StatementofRelevantFactsfrom theAgencyRecordis citedas“SoF¶ “, the

IEPAResponsetoPetitioners’Motion for andMemorandumof Law in SupportofSummary
Judgmentis citedas“IEPA Resp.p. “, theVillage ofNewLenox’sMemorandumofLaw in
Oppositionto Petitioners’Motion for SummaryJudgmentis citedas“New LenoxResp.Mem. p.

.“ andtheResponseofVillage ofNew Lenoxto PetitionersStatementofRelevantFactsfrom
theAgencyRecordis cited as“New LenoxResp.to Factsp. .“
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muchmorephosphorusto Hickory Creekwas necessary,andnothingin the recordexcusesthis

failure unlessthe Boardacceptsthepropositionthat thefactthat IEPA is workingon developing

numericnutrientstandardsmeansit doesnot haveto complywith 35 Ill. Adm. Code302.105(c).

Similarly, Respondentsofferno evidencethat IEPA consideredtaking anystepsto prevent

potentialviolationsofthenarrativestandardsagainstunnaturalalgalblooms.TheRespondentsdo

bravelyattemptto arguethatIEPA neednotrequirecompliancewith narrativestandards,but, aswill

beseenbelow, this argumentrunssmackinto clearlegal requirements.UnlessIEPAmay ignore

regulationsthat aredifficult to apply, thepermitmustalsobe remandedfor this reason.

IEPAdid go throughthemotionsofconsideringplacingcopperlimits in thepermitbutthere

is no substantialevidencein therecordsupportingits decisionnotto placesuchlimits in thepermit.

Consideringtheevidencein therecordasawhole,copperlimits orfurthertestingis neededbefore

thedischargecanbepermittedproperly.

BecausethedecisionbytheBoardin this casemustbemade“exclusivelyon thebasisofthe

recordbeforetheAgency,” (415ILCS 5/40(e)),summaryjudgmentis anappropriatemethodfor

resolvingthis case.Summaryjudgmentcannotbesaidto bea drasticremedyandis likely to be

appropriatein aproceedingin whichtherecanneverbeatrial in whichnewevidenceis offered.($~

e.g. FloridaFruit & VegetableAssoc.v. Brock, 771 F.2d1455, 1459(11thCir. 1985)(“Summary

judgmentis appropriatein thiscasebecausein reviewinganagencyrulemaking,thecourtconsiders

therecordthatwasbeforetheagencyandtherecordis beforethecourt”); Tarbellv. Dept.ofInterior,

307F.Supp.2d 409, 421 (N.D. N.Y. 2004)(wherereviewis limited to agencyrecord,theneedfor

resolution of fact issues,which oftenprecludessummaryjudgment,doesnot generallyapply);

LoggerheadTurtle v. CountyCouncil, 120 F. Supp.2d 1005, 1011-1012(M.D. Fla. 2000)(when

“the Court determinesthe issuesbasedon the agency’sadministrativerecord,a trial is generally
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unnecessaryandsummaryjudgmentis oftenappropriate”)).Any hearingin thiscasewouldsimply

bedoneto furthersummarizetheevidenceandprovideoral argument.If suchfurthersummaryor

oral argumentis thoughtby theBoardtobeuseful,theBoardcouldorderthattherebeoralargument

on themotion for summaryjudgment.2

I. Respondentsdo not contestthe facts that are essentialto Petitioners’ motion.

As explainedfurtherbelow,becauseit wasIEPA’s duty to complywith theBoardrulesin

issuingthepermit,Petitionersneedonly establishthefollowing factualpropositionsto establishthat

thepermit violatestheBoardrulesin threedifferent.ways:

- IEPA did not find that it wasnecessaryfor New Lenoxto dischargeinto Hickory Creek
withoutprovidingphosphorusremoval.(SoF¶40)

- IEPA did notdeterminethatdischargesfrom New Lenoxcouldnotcausealgal bloomsor
placeany limits in thepermit to preventunnaturalalgal blooms.(SoF¶ 40)

- Testingby New Lenox’s contractorindicatedthat therewasa reasonablepotential for
violationsofthecopperstandardundertherelevantU.S. EPA guidance,yet JEPAdid not
requirecopperlimits or furthercoppertestingbeforepermittingthe dischargeor offer a
reasonablejustification for failing to do so. (SoF¶~J36-38)

Becausethis is athird-partypermit appeal,Petitionershadto provea bit moreto establish

standingandmeettherequirementsof4l 5 ILCS 5/40(e),whichrequirePetitionersto haveraisedthe

issuesduringthepublicnoticeperiodto challengethepermitviolations.Accordingly,in additionto

providingtheBoardsomebackgroundfor thecase,Petitionersin theirStatementofRelevantFactS

showedthat:

- PetitionersrequestedthatIEPA considerplacingsomelimit on phosphorusdischargesin
thepermit (S0F¶~f31-33,36)

- Petitionersand othermembersofthe public in commentscomplainedof offensivealgal
bloomsin Hickory Creek.(S0F¶~J6-8,32)

2 Oral argumenton thismotion maywell be appropriategiventheimportanceofthe issuesraised

andthenoveltyofmanyofthe issues.
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- Petitionersoffered into the record published treatises,expert commentsand other
commentsin the public record that indicate that dischargesof phosphorusand other
pollutantsofthekind dischargedbyNewLenoxmay,aloneorwith othersources,causealgal
bloomsin Hickory Creekordownstreamwaters.(S0F¶1J9-14,30-32)

- Petitionersrequestedthat IEPAplaceacopperlimit in thepermit. (SoF¶~J34-5)

Thesesevenfactsestablishingtheviolations andthe Petitioners’right to complainabout

themarebeyondseriousdisputeand,in fairnessto Respondents,theydo not really try to contest

them.Respondentsdo,however,offer anumberofotherdenialsandstatementsthatareofmarginal

relevanceorno relevanceto themotion.

II. Respondentsrepresent as facts matters not of record, and improperly cite
unsupported agency conclusions as though they were evidentiary facts or
reasonedfindings.

Generally,theBoardshouldnotacceptanyofthestatementsoffactmadebyNewLenoxor

IEPA in their responseswithout carefullystudyingthe record.Many of theirstatementsarenot

supportedby anythingin the record.For example,New Lenox relieson the supposedfact that

“Illinois EPAmadethedeterminationth~tt.nolimits wererequiredto addressoffensiveconditions.”

(New Lenox Resp. Mem. p. 9). IEPA determinednothingof the sort. In the Responsiveness

Summary,theonly thing that JEPAstatedin regardsto thenarrativestandardis that:

[t]hereis no existingwaterqualitystandardsfor nutrientsthatapply
to Hickory Creek.A narrativestandardexistsprohibitingplantand
algal growth of other than naturalorigin. This is a very difficult
standardto apply to apermit. TheongoingAgencyeffort to adopt
waterquality standardsfor nutrientswill resolvethis issue.In the
meantime,the antidegradationassessmenthas concludedthat the
expansionwill not exacerbateany existingproblemsin Hickory
Creekdueto nutrients.(HR 357)(emphasisadded)

This statementfrom theResponsivenessSummaryprovidesno basisforconcludingthatno

limits were requiredto preventoffensiveconditions,and sets forth the reasonfor theAgency’s

5



decision.3Thestatementacknowledgesthattheremaybe existingproblemswith algal growthand

that limits to preventthis maybe set in the future. Indeed,subsequently,IEPA officials also

witnessedthesameconditionsthatwereseenbynumerouspersonswhotestifiedatthehearingand

listed Hickory Creekasimpairedby “excessivealgaegrowth” in the2004 Illinois WaterQuality

Reportsubmittedby the agencyto satisfy Section305(b) of the CleanWater Act. (Ex. B to

Petitioners’AnalysisofRespondents’Claims RegardingMaterialFactsin Dispute)

Moreoyer,evenwherethereis adocumentin therecordthatcontainsthestatementcitedby

IEPA orNew Lenox, the documentcited itself is often simply a nakedconclusionwithout any.

scientificor factualbasis.For example,IEPA and New Lenox repeatedlyrecitethemarginally

relevantstatementfrom the Agency antidegradationassessmentthat “the incrementalnutrient

loadinganticipatedtoresultfrom thisprojectis notexpectedtoincreasealgaeor.othcrn~xiousplant

growth...” (New LenoxMem. pp. 6-7, 9; IEPA Responsep.6)4No scientificjustification or any

reasoningfor this conclusionas to the exacerbationof existing problemsis provided in the

antidegradationassessment(SeeHR 565)andthefactthatthis groundlessstatementis repeatediri

theResponsivenessSummarydoesnotmakeit anybetter.

“BecauseI sayso” is not avalid basisfor JEPA decision-makingandthepermit cannotbe

upheldon the basisof IEPA statementsin the recordthat arenot supportedby dataor science.

Respondentscannotproperlyrelyonblindtrustin IEPA’ s supposedscientificexpertise.As federal

courtshavesaidwith regardto reviewofdecisionsby U.S. EPA, “[j]udicial review‘mustbebased

~Evenif therewerefactsin therecordfrom which a findingcouldbeassembledthatwould
supportthe agency’sdecisionon this point,it is too latefor theAgencyto developnewrationales
for what it did. Under35 Ill. Adm. Code166.192,theResponsivenessSummaryshall includethe
“Agency’s specificresponseto all significantcomments,criticismsandand suggestions.”
~This fact,wereit a fact, is ofmarginalrelevanceto Petitioners’motionfor summaryjudgment
becauseIEPAcouldnot issueapermit if the totalpermitteddischarge,including theexisting
discharge,hasthepotentialto causeorcontributeto aviolationofthenarrativestandard.
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on somethingmorethantrustandfaithin EPA’sexperience’.”AmericanPetroleumInstitutev. EPA,

661 F.2d340, 349(D.C. Cir. 1981)(quotingAppalachianPowerCo.v. Train,545F.2d 1351, 1365

(4th Cir. 1976)).Also seeCitizensto PreserveOvertonParkv. Volpe,401 U.S.402,415;andEthyl

Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir. 1976).The Board should not simply acceptAgency

decisionsbasedon ipsedixit. “Courts shouldrememberthattheyneednot— andshouldnot—accept

an expert’sopinionon thebasisofzpsedixit, i.e., suchathingis sobecauseI sayit is so.”Harrisv.

CropmateCo., 302 Ill. App. 3d 364; 706 N.E.2d55, 65 (4th Dist. 1999). “Courts requirethat

‘administrativeagenciesarticulatethecriteria employedin reachingtheirresultandareno longer

contentwithmereadministrativeipsedixitbasedon supposedadministrativeexpertise.’“American

PetroleumInstitute, 661 F.2dat 349 (quotingAppalachianPowerCo. v. EPA,477 F.2d495, 507

(4th Cir. 1973)).Moregenerally,asexplainedin District 1 199Pv. N.L.R.B., 864F .2d 1096, 1101

(3d Cir. 1989),“[t]he overarchingprincipleof agencyreviewis that the agencymustprovidea

reasonedexplanationof its actions.”

In other words, IEPA cannot manufacture“substantial evidence” by making an

unsubstantiatedstatementin therecordandthenquotingitself. “Substantialevidenceis morethana

merescintilla. It meanssuchrelevantevidenceasa reasonablemindmight acceptasadequateto

supporta conclusion”and takesinto accountthe evidenceopposedto theview of the agency.

UniversalCameraCorp. v. N.L.R.B., 340 U.S. 474, 477, 488 (1951)(Frankfurter,J.); seealso,

Farneyv. TheCivil ServiceCommission,10 Ill. App. 3d 80; 293 N.E. 2d 450,451 (
4

th Dist. 1973)

In Petitioners’ReplyRegardingRelevantFactsin theAgencyRecord,Petitionersaddress

Respondents’factualstatementsin light ofwhattherecordactuallycontains.While theymight raise

anissueoffactin anenforcementactionbroughtagainstNewLenox,mostofRespondents’factual

claimsaresimplynotrelevantto thispermit appeal.ManyofRespondents’factualclaimsarefound
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to besupportedby nothing.Incredibly,someofthestatementscitedrepeatedlybyRespondentsare

backedonlyby nakedstatementsin therecordwhichhavenothingbut theopinionsofanonymous

authorsassupport.

III. Under theantidegradation rules,IEPA could not allow theincreasedloadingof
phosphorusunlessit studied the necessityof the increasedloading and found
•that it wasnot feasiblefor New Lenox to removephosphorus.

As to theonly factneededby Petitionersto prevailon theirfirst claim, therecordis crystal

clear. IEPA grantedtheNew Lenoxpermit allowing an increasedloadingof phosphoruswithout

giving any considerationto whetherit was necessaryfor New Lenox to dischargeso much

phosphorus.5IEPA’s failure to considerwhat phosphorusloadingsareactuallynecessaryis only

madeworseby the factsthat IEPA wasawarethatphosphoruswasat leastapotentialproblemin

Hickory Creekanddownstreamwatersandthat.membersofthepublicaskedfor-aphosphoruslimit,

submittingtreatisesandotherdatashowingthepotentialproblemsfrom phosphorus.

Theonly rationalefor failing to considerthenecessityoftheincreasedphosphorusloading

that IEPA gavewasthat it did not think it neededto considerphosphoruscontrolsuntil numeric

standardshavebeenadopted(HR 358). IEPA andNew Lenoxoffer avarietyof legalarguments

regardingtheantidegradationrulesin anattemptto excusethefailure to evenconsiderrequiring

phosphorustreatment.Noneoftheseargumentshavemerit.

A. RegulatoryBackgroundandPurposeof 35 Iii. Adm. Code302.105(c)

~Respondentsdo not denythekey facthere.(S0F¶ 40) Respondentsdo quibbleaboutwhether
an Illinois AssociationofWastewaterAgenciesstudy,whichwasmentionedin the
Resp.onsivenessSummarywithoutinformationon how to find it, canproperlybe saidto bepart
oftherecord.(IEPA Resp.pp. 26-7;New LenoxResp.to Factsp. 26)Whethertheunreviewed
IAWA studywas“published”andpartoftherecordornot, no oneclaimsthat it provesthe
necessityofNew Lenox’s untreatedphosphorusdischarge.
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For afull understandingofwhy thelegal argumentsof IEPA andNewLenoxutterly fail, a

brief review of the purposeof the CleanWater Act (“CWA”) and the history of the Illinois

antidegradationrulesthatwereenactedto implementtheCWA is helpful.

TheobjectiveoftheCWA “is to restoreandmaintainthechemical,physicalandbiological

integrityoftheNation’swaters.”33 USC § 1251(a).IntheCWA, Congresssetasaninterimnational

goalthat“whereverattainable... waterqualitywhichprovidesfortheprotectionandpropagationof

fish, shellfishandwildlife andprovidesfor recreationin and on thewaterbe achievedby July 1,

1983.” 33 USC§ 1251(a)(2).Further,Congressestablishedeliminationofall dischargesby 1985as

anationalgoal. 33 USC § 1251(a)(1).

Federalantidegradationpolicy, 40 CFR§ 131.12,requiresthatstatesprovideessentiallythree

typesofprotectionfortheirwaters,only oneofwhich is raisedby thesummaryjudgmentmotion.6

Thekeyantidegradationprotectionatissuehereis the“Tier II” protectionthatis coveredby 35 Ill.

Adm. Code302.105(c).35 Ill. Adm. Code302.105(c)wasdesignedto meettherequirementsofthe

federalTier II rule, 40 CFR § 13l.12(a)(2),that provides:

Wherethe quality ofthewatersexceedlevelsnecessaryto support
propagationoffish, shellfish,andwildlife and recreationin andon

• thewater, that quality shallbe maintainedand protectedunlessthe
• • State finds, after full satisfaction of the intergovernmental

coordination, and public participation provisions of the State’s
continuingplanningprocess,that allowing lower water quality is
necessaryto accommodateimportanteconomicorsocialdevelopment
in theareain whichthewatersarelocated.

Actually, 35 Ill. Adm. Code302.105(c),whichwasadoptedin 2002,is thesecondIllinois rule that

recognizedthefederalTierII antidegradationpolicy. Illinois’ first antidegradationpolicy, thencalled

6 Thefirst typeofprotection,protectionofexistingusesthat is incorporatedinto theBoardrules

at 35 Ill. Adm. Code302.105(a),is raisedby Petitionersin their petitionbut is not raisedin the
motion for summaryjudgment.
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the“nondegradation”policy, wasadoptedbytheBoardin 1972inPCB71-14.In adoptingthisearly

standard,theBoardexplained:

Thispreservesthepresentprohibitionon unnecessarydegradationof
waterspresentlyof betterquality thanthat requiredby the [water
quality] standards,recognizingthat the standardsrepresentnot
optimumwaterqualitybut the worstwearepreparedto’ tolerateif
economicconditions so require. In the Matter of Water Quality

• StandardsRevisions,(PCBMarch 7, 1972)71-14,p. 11.

A few basicpoints that arefundamentalto understanding35 Ill. Adm. Code302.105(c)

emergefrom this discussion,First, it is not supposedto be easyto obtain permits for new or

increaseddischarges.Againstthebackgroundthatall dischargesweresupposedtobeeliminated,it is

hardlysurprisingthat U.S. EPAestablishedregulationsthatrequiredstatesto makeit veryhardto

obtainpermitsfor neworincreaseddischarges.It flows from this that newpollution is only to be

allowedwhereit hasbeenshownto be reallynecessary.

“Necessary” is the term usedby both the federal regulation and 35 Ill. Adm. Code

302.105(c)(1),which tracksthe federal rule. It is not enoughto showthat the newpollution is

reasonable,thoughtto meetacost/benefittestorpolitically expedient.Thepreviouslydiscussed

principlesoftheCWA establishthatdischargesgenerallyshouldbeeliminated:andneworincreased

dischargesshouldonly be allowedwherethey are indispensable.As explainedby U.S. EPA,

loweringwaterquality is allowed“only in a few extraordinarycircumstanceswheretheeconomic

andsocialneedfortheactivityclearlyoutweighsthebenefitofmaintainingwaterquality~abovethat

requiredfor ‘fishable/swimmable’waterandbothcannotbeachieved.”(emphasisadded)(Mem. in

Support,AppendixofAuthoritiesB, p.4-’7)

Further,asis madeclearby thefederalregulation,thestateregulationandthe 1972Board

opinionthatestablishedthe“nondegradation”policy, theprohibitiononnewloadingsthathavenot
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beenshownto benecessaryis anindependentpermittingrequirementin additionto therequirement

thatwaterqualitystandardsbemet. Seealso,Columbus& FranklinCountyMetropolitanParkDist.

v. Shank, 65 Ohio St. 3d 86, 99, 600 N.E.2d 1042, 1054 (Ohio 1992).Thata neworincreased

dischargewill not causea violation of the waterquality standardfor dissolvedoxygen, total

dissolvedsolids,offensiveconditionsor copperdoesnotmakethedischargepermissibleunlessit

hasalsobeenshownto be“necessaryto accommodateimportanteconomicorsocialdevelopment.”

35 Ill. Adm. Code 302.105(c)(1). As was stated by the Board in 1972 in adopting the

“nondegradation”standard,thewaterqualitystandards“do notrepresentoptimumwaterqualitybut

theworstwearepreparedto tolerateif economicconditionssorequire.”(Suprap. 4); Seealso,~

Specific Exceptionto Effluent Standardsfor theGreaterPeoriaSanitaryand SewerageDisposal

District, No. R87-21,1988 Ill. ENVLEXIS 470, at*22 (Oct. 6, 1988)(themandateofthe Clean

WaterAct to restore,maintainandenhancewaterquality requiresthat Illinois “strive to go beyond

theminimum cleanupgoalof pollutedwaters,aswell as to resistthetemptationto pollutehigher

qualitywatersup to themaximumallowablelimits”).

B. 35 Ill. Adm. Code302.105(c)is fully applicableto theNewLenoxDischarge

to Hickory Creek.
Swingingfor thefences,NewLenoxattemptsto argueon thebasisofthelitle of35 Ill. Adm.

Code302.105(c),thattheBoardneednotconsiderwhetherIEPA compliedwith 35 Ill. Adm. Code

302.105(c)at all becausethat regulationis only applicableto “high qualitywaters.”(New Lenox

Resp.Memop.6) NewLenoxfurtherclaimsthat “high qualitywaters”areonlythosethatareonthe

IDNR list ofbiologicallysignificantstreams.(New LenoxResp.to Factsp. 1)

New Lenox’sargument,whichIEPAwiselydoesnotjoin, ramssmackinto thelanguageof

35 Ill. Adm. Code302.105(c)(1):
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(1) Exceptasotherwiseprovidedin subsection(d) of this Section,
waterofthe Statewhoseexistingwaterquality is betterthanq~of
the establishedstandardsof this Partmust be maintainedin their
presenthighquality,unlesstheloweringofwaterquality is necessary
to accommodateimportant economic or social development.
(emphasisadded)

Clearly,unlessawaterbody doesnothavealevel ofwaterquality for anyparameterthat is better

than any of thestandardslisted in Part302 (i.e. thewaterbodyviolatesall ofthestandards),it is

protectedby35 Ill. Adm. Code302.105(e).7Whilethepartiesdisagreeontheextentoftheproblems

of Hickory Creek,no onecontendsthatthecreekviolatesall ofthewaterqualitystandardsofPart

302 and,thus,HickoryCreekis protectedby 35 Ill. Adm Code302.105(c)undertheclearwordingof

therules.8

Thereis noneedto look beyondtheplain languageof35 Ill. Adm. Code302.105(c)to reject

NewLenox’spositionasthelanguageis clear.However,thehistoryofthatruleconfirmsthatNew

Lenox’s argumentmust fail. When IEPA presentedin R01-13 the proposalto the Board that

established35 Ill. Adm. Code3 02.105(c),IEPA, throughtestimonyofTobyFrevert,madeclearthat

underthe thenproposedagencylanguageeverywaterbodyis coveredthat is meetingany ofthe

waterqualitystandards.Frevertgavethe exampleand explainedthat “[j]ust becausewehavean

ammoniaproblemdoesn’tmeanwearegoing to allow the copperloadingto comeup afterwe

addressthe ammoniaproblem.So theintentof this andI believethe federallaw, is [that] weare

trying to minimize the amountof incrementaladditional pollution coming into the resources

~ThiswasalsothebeliefoftheIEPA officials whowrotetheantidegradationassessmentwho
went on to consider(inadequately)whetherthe socialdevelopmentwasneededandafew
alternativesafterconcludingthat Hickory Creekviolatedanumberofstandardsandwasnot
listed asabiologicallysignificantstreamby theIllinois NaturalHistory Survey.(HR 576-77)
8 ~ Ill. Adm. Code302.105(c)(2)makesclearthat“anyproposedincreasein pollutantloading
thatnecessitatesanew,renewedormodifiedNPDESpermit” is covered.“Degradation”includes
anyperceptibleloweringofwaterquality, Columbus& FranklinCountyMetropolitanParkDist.,
600 N.E.2dat 1055.
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consistentwith thegoalsofthe CleanWaterAct ...“ (FrevertTestimony,Nov. 17, 2000,Tr.124-

125).

In otherwords,“high qualitywaters”is determinedonaparameter-by-parameterbasisanda

water canbe “high quality” as to onepollutantevenwhenit is impairedasto others. (Frevert

Testimony,Nov. 17,2000,Tr. 118, 122-24);seealso,U.S. EPAHandbookp.4-7(~Mem. in Supp.

App. ofAuthoritiesB) (“EPA believesthat its antidegradationpolicy shouldbe interpretedona

pollutant-by-pollutantand waterbody-by-waterbodybasis”).9 Protecting water quality on a

• parameter-by-parameterbasisonly makessenseastheNation certainlywill not meetits goal of

restoringandmaintainingthechemicalintegrityofits watersif it allowsunnecessarynewloadings

ofa pollutantjust becausethewateris violatingstandardsfor anotherpollutant)°

C. JEPA had to requireeconomicallyreasonabletechnologyfor phosphorus
• ‘control.

• IEPA in its ResponseclaimsthattheAgencydid considerreasonablealternativesto

minimize thepollution from thedischarge.IEPA discusseshow thecostsof landtreatmentand

sendingthedischargeto a golf coursewereconsideredasalternatives.(IEPA Responsepp. 29-

30)Notablylacking, however,is discussionofhowtheAgencyconsideredthecostof

phosphorusremovalatNew Lenoxanddeterminedif New Lenoxcouldbearthatcost.That

neverhappened.TheclosestIEPA cameto lookingat this commonwayto minimizepollution

~Thefederalregulationthat 35 Ill. Adm. Code302.105(c)is designedto implement,40 CFR §
131(a)(2) doesnotreferto “high qualitywaters”at all. It speaksofwaterswith “levels” ofquality
that arebetterthanminimum fishable/swimmablewaterqualitystandards.
10 NewLenox’stheorythat “high qualitywaters”only includethosethatarelisted asbiologically
significantby theIllinois NaturalHistory Surveywouldalsomakenonsenseoutof35 Ill. Adm.
Code.302.l05(d)(6).Readproperly, thatrulestatesthatnewloadingspermissibleundergeneral
permitsneednot go throughan antidegradationanalysisexceptthat theagencymustrequire
individual permits fornew dischargesto watersofparticularbiological significance.UnderNew
Lenox’s perversetheory,the limit on theexceptionfor newloadingspermittedundergeneral
permitswould extinguishthegeneralrule becausetheonly thingto which antidegradationwould
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wasto cite acoststudy thatdid not evenestimatethecostofphosphorusremovalbecauseit dealt

with acombinedcostofboth nitrogenandphosphorusremoval.(~HR 358 andIEPA

Responsep. 24.) •

• More critically,just tossingout acostfigureobviouslydoesnot constituteproofthat

allowing theextraamountofphosphorusloadinginto thecreekthat couldbeavoidedwith better

treatmentis “necessary.”Thereis not afragmentof discussionin therecordshowingthatNew

Lenox,a growingandwealthycommunity,couldnotbearthecostofphosphorustreatment.At a

minimum,for loweringofwaterquality to be“necessaryto accommodateimportanteconomicor

socialdevelopment,”it mustbe thecasethatthe developmentcannotpracticablygo forward

without allowing lower waterquality. As wasexplainedbyU.S. EPA in giving guidanceto states

asto howto implementantidegradation,“[w]hen performingan antidegradationreview,thefirst

questionis whetherthepollution controlsneededto maintainthehigh-qualitywaterwill interfere

with theproposeddevelopment.If not,thentheloweringofwaterquality is not warranted.”

Interim EconomicGuidancefor WaterQuality Standards,U.S. EPA (1995).”

While theU.S. EPA Interim EconomicGuidanceis only guidance,it doesindicatethe

sortoffactorsthat IEPA shouldconsiderif it is to complywith the35 Ill. Adm. Code302.105(c)

requirements.UndertheU.S. EPA Interim EconomicGuidance,pollution loadingis not

considerednecessaryfor developmentif thetotalannualcostofavoidingthe loadingper

householdis lessthan 1.0percentofmedianhouseholdincome.~p.5-5)Therecorddoesnot

containtheinformationneededto do this calculationin relationto thenecessityofallowing the

loadingofphosphorusto Hickory Creekat issueherebecauseIEPAdid not look at suchfactors.

applyis dischargesto biologically significantwaters.
~ Availableat, http://www.epa.gov/waterscience/econlchaptrs.html.Attachedto this

memorandumasSupplementalAuthority.
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It is, however,extremelyunlikely thatthephosphorusloadingat issueherecouldbe found

necessarygiventhesizeandprosperityof NewLenoxandthe low costofreducingphosphorus

concentrationsin sewerageeffluent downto 1 mg/L.

IEPA arguesthat it compliedwith theantidegradationrequirementsbyconsideringthe

matteron acase-by-casebasisanddoingwhatit thoughtwasreasonablein light ofthe

circumstances.(IEPA Resp.pp28-30)Actually, IEPA did notconsiderphosphoruson acase-by-

casebasis.As theResponsivenessSummarydemonstrates,it rejectedphosphorusremovalon the

generalbasisthat IEPAdid not thenthink it hadto do anythingregardingphosphorusdischarges

to streamsuntil numericph9sphorusstandardsweredeveloped.IEPAoffersno specificexcuse

for failing to considerstandardphosphorusremovaltreatmentsuchashasbeenrequiredof

numerousIllinois dischargersfor decades.($~35 Ill. Adm. Code304.123.)12

Moreover,IEPA misunderstandswhat 35 Ill. Adm. Code302.105(c)requires.IEPA,

while launchingoff theterm“reasonable”in 35 Ill. Adm. Code302.lOS(c)(2),passesoverthe

term“necessary”that appearsin 35 Ill. Adm. Code302.105(c)(1).IEPA canpointto nothingin

therecordthatshowsthat it evenconsideredwhetherthe increasedphosphorusloadingwas

necessary.

Further,IEPAmisstateswhat“reasonable”meansin thecontextof35 III. Adm. Code

302.105(c)(2).“Reasonable”mustbereadin thecontextandwith the languageofthe entire

sectionin which it is referred.35 Ill. Adm. Code302.105(c)(2)(B)(iii)specificallystatesthat

“[a]ll technicallyandeconomicallyreasonablemeasuresto.. .minimizethe extentofthej,roposed

12 TheBoardin adopting35 Ill. Adm. Code302.105(c)madeclearthat the“main objective” is to

identify andimplementalternativesthat reduceor eliminatetheproposedincreasedloadings.In
theMatterof: Revisionto AntidegradationRules,R2001-12,2001 Ill. ENV LEXIS 316 at *31
(June21, 2001).HereIEPAplainly frustratedthemain objectivebyrefusingto consider
phosphorusremovalat all.
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increasein pollutantloadinghavebeenincorporatedinto theproposedactivity” (emphasis

added).“Minimize” hasbeendefinedandreferredto asan actionto “reduceto thesmallest

possiblenumber,degreeorextent.” U.S. v. Focarile,340 F. Supp. 1033(D.C. M.D. 1972)

(quotingWebster’sNewThird InternationalDictionary).Here,onepurposeoftheCleanWater

Act is to eliminatedischargesto thenations’waters.Thus,what “reasonableto minimize” means

• in this contextis that ameasureshouldbeusedto avoidor’minimizepollutionunlessit hasbeen

shownto beeconomicallyinfeasible.As IEPA itself explainedin aletterit sentout to explainthe

antidegradationrules:

If degradationis likely to occur,thedegradationmustbeheldto
thesmallestamountpracticallyachievableandsuchdegradation

• • mustbe fully justifiedby thebenefitsoftheproject.
Therevisedanti-degradationregulationsfocusless on the
requirementsnecessaryto meetwaterqualitystandards(although

• compliancewith standardsis still necessary)andmoreon what
kind oftreatmentsystemcanbedesignedthat will havetheleast
adverseimpacton thereceivingwater.LetterofTom McSwiggen,
ManagerPermitSection,July 18, 2002App. ofAuthoritiesA

Still further,IEPA claims thatpartofthereasonthat it wasreasonableto allowNew

Lenoxto dischargeintoHickory Creekwithout anyphosphorustreatmentis thatthe“Village

STP 1 is notamajorsourceofphosphorusto Hickory Creek.”(IEPA Resp.p. 30) This is

irrelevantto thequestionofwhetherthephosphorusloadingis necessary.Moreover,neither

IEPA norNewLenoxdeniedthe assertionmadein therecordby ProfessorsDavid Jenkinsand

MichaelLemkethatunderthepermit theplant will discharge53.7%ofthestreamphosphorus

loadon averageandthat thestreambelowNew Lenoxwill becarrying216%ofthetotal

phosphorusloadsupstreamof theplant. (~SoF¶ 11, IEPA Resp.p. 16 andNew LenoxResp.

to Factsp. 8.)

Still further,theBoardhasrepeatedlyfoundthat, using technologythatexisteddecades
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ago,“for systemsofgreaterthat 5000populationunits,a 1.0 mg/L [phosphorus]limitation is

economicallyreasonable.”Village ofWaucondav. Illinois EPA,PCB 1981-017,1981 Ill. ENV

LEXIS 266, at *4 (May 1, 1981);seealsoIn theMatterof: Amendmentsto theWaterPollution

Regulations,Rl976-001,1979Ill. ENV LEXIS 312 (Feb.15, 1979);In theMatterof: Site-

SpecificPhosphorusLimitation for theCity ofShelbyville,R1983-12,1984 Ill. ENV LEXIS 129

(December20,1984).

Finally, it cannotgo withoutnoticethatIEPA’s argument— that it would havebeen

unreasonableto requirephosphoruscontrolson NewLenoxwith regardto its increaseddischarge

from 1.54 to 2.516million gallonsperday— approachessurrealismgiventhat in R2004-026the

IEPAhaspresentedevidence,foundpersuasiveby theBOard,that a 1.0 mg/L phosphorus

effluentlimit shouldbe requiredofall neworincreaseddischargestotalingover 1 million

gallonsperday. For this reason,Petitionersarefairly confidentthat, givena chanceto look at the

issueagainafterremand,IEPA will find that it is notnecessaryfor New Lenoxto dischargemore

than 1 mg/L ofphosphorusintoHickory Creek.

D. The fact that IEPA is working to establishnumericphosphorusstandards
doesnotexcuseit from complyingwith 35 Ill. Adm. Code302.105(c).

Theonly reasonfornot consideringphosphoruslimits actuallygivenbyJEPAin therecord

wasthat IEPA wasworkingto developnumericwaterqualitystandardsforphosphorus.NewLenox

addsto this thatthescienceofdeterminingthepreciselevelsofnutrientsthatcause-problems-isnot

• yet settled.(New LenoxResp.Mem. p.’7)

But the fact that IEPA is workingon phosphorusnumericstandardsis no reasonto fail to

placelimits in NPDESpermitsto complywith theantidegradationregulations.As is madeclearin

theBoard rules, the waterquality standardsand antidegradationareseparaterequirements.The

requirementthat unnecessarynewpollution notbe allowedappliesevenif all oftheotherwater
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qualitystandardsareactuallysatisfiedandit hasbeenshownthatthenewpollutionwill nothavean

effecton existinguses.As theauthoritiesdiscussedabovemakeclear,undertheCleanWaterAct,

weasasocietyaretrying to maintainandrestorewaterqualityto thegreatestextentpossible.This

precludesallowingunnecessarynewpollution evenif it is notknowirtobel.rarmful.Thefactthatwe

do not know exactlyhow phosphorusaffectsstreamsor thesafelevelsthat canbe in a stream,if

anything,makesit moreimperativethatunnecessarynewphosphorusloadingsnotbepermitted.

IV. IEPA failed to assurethat the discharge would not causeor contribute to
violations ofthe narrative “offensive conditions” standard.

As theydid with regardto thefailuretoplacephosphoruslimits in thepermitandin section

302.105(c),Respondentsoffer a seriesof legal argumentsthat attemptto excusethe permit’s

violation ofBoardrules.As before,all oftheargumentsfail.

A. Thenarrativestandardsareindependentlegal requirementsthatmaynotbe
ignored.

MuchofRespondents’argumentseemsbasedon thenotionthatnarrativestandardsdo not

reallycount.Theyimply that sincethereis no numericstandardyetforphosphorusandnoproof, in

theirview, that the dissolvedoxygenor pH standardhasbeenviolatedor aquaticlife hasbeen

exterminated,IEPAwasnotobligatedto takethenarrativestandardseriously.(IEPAresponsep.31~

New LenoxResp.Mem. p. 9)13 Suchargumentscannotbereconciledwith the law.

TheBoardRulesexplicitly treatthenarrativestandardsasindependentstandards.thaimust.be

satisfiedalongwith thenarrativestandards.~ç 35 Ill. Adm. Code302.105(c)(2)(B)(i).Thesection

302,203 “offensive conditions” standardis listed right alongwith all the otherwater quality

standardsin Part302 withoutanyhint thatit maybeignoredif otherstandardsaresatisfied.35 Ill.

‘~Petitionershaveofferedfactsfrom therecordwith regardto high pH valueswith regardto this
motion onlybecausehighpH valuesarefurtherevidenceofexcessivealgal activity.

18



Adm. Code304.105prohibitsdischargeswhich causeaviolation of“any” waterqualitystandard

and, similarly, 35 Ill. Adm. Code309.14l(d)(1)doesnot indicatethatmore stringentlimits on

permitsareunnecessaryif theywould onlybeneededto preventviolationsofanarrativestandard.35

Ill. Adm. Code309.141(d)(2)requiresthatIllinois permitscomplywith federalregulations.Among

such federal regulations,40 CFR § • 122.44(d)(l)(i) explicitly prohibits states from allowing

dischargesthatmaycauseorcontributeto violationsofnarrativestandards.Moreover,theBoardhas

heldpersonsliablefor causingviolationsofthe“offensiveconditions”standard.Peoplev. Chalmers,

PCB 1996-111,2000111. ENV LEXIS 4 (PCB 2000); seealso SierraClub v. Hankinson,939 F.

Supp.865, 870 (N.D. Ga. 1996)(astateis not freeto ignorenarrativestandardsin listing impaired

watersunderSection3 03(d) oftheCWA).

Thenotionthatit is goodenoughto complywith numericstandardscannotbe reconciled

with thela~r.

• • B. IEPA was obligatedto takeaction to preventthe permit from allowing
dischargesthathavethepotentialto causeviolationsofthenarrativestandard

• evenif thedischargewould notbethesolecauseoftheproblem.

Respondentscannotdenythat numerouspersonsstatedin commentsthat unusualalgal

bloomshaveoccurredin Hickory Creek.(SoF¶116-9)Although theyquibble,Respondentscannot

denythatdischargesofpollutantslike thosecomingfrom theNewLenoxdischargeareknownin the

publishedliteratureto causejustthekind ofoffensiveconditionsreportedimithe record.Respondents

also cannotpoint to anythingJEPA did to determinewhethertheoffensiveconditionsoccurred.’4

Actually, wenowknow thatsubsequentlyTEPA officials alsowitnessedthesameconditionsthat

14 It cannotseriouslybe contendedthattheobservationon onedayby an anonymousNew Lenox

contractorthat therewasno “visible” overnutrificationdemonstratesthattheNew Lenox
dischargehasno potential to causeorcontributeto violation ofstandardsat anytime downstream
from theplant. But thatis theonly fact in therecordthat providesanybasisfor Respondents’
claim. (~çPetitioner’sReplyRegardingRelevantFactsin theAgencyRecordp.7.)
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wereseenbynumerouspersonswhotestifiedatthehearingandlistedHiCkoryCreekasimpairedby

“excessivealgaegrowth” in the 2004 Illinois Water Quality Reportsubmittedby the agencyto

satisfySection305(b)oftheCleanWaterAct.’5

Respondentscannotpointto anythingthat wasplacedin thepermit to preventthe

observedproblemfrom occurringin thefutureorto assurethat the increasedNewLenox

dischargewould notmaketheproblemworse.IEPA did not concludethatin its Responsiveness

Summarythatpermit limits to preventoffensiveconditionswereunnecessaryorthatoffensive

conditionscouldnot resultin wholeor in part from theNewLenoxdischarge.It saidonly that

• settinglimits to controldischargesthatmight causeviolationsof narrativestandardsis “very

difficult” andthatit might do somethingaboutthepotentialproblemafterit developsnumeric

• standards.(HR 357.) • •

Sincetheyhavenothingin therecordto showthatIEPAdid anythingto preventdischarges

thatwouldcauseorcontributeto violationsofthenarrativestandards,Respondentstry to rewritethe

Boardrulesto makeit thepublic’sjob to provethatadischargewill be thesolecauseofaviolation

ofwaterqualitystandardsbeforeapermitconditionis imposed.Basedonthatpremise,Respondents

arguethatPetitionersdid notprovethatthegreenalgaein Hickory Creek(saidby eyewitnessesto

bedepressingandunusualandwhich wasidentifiedby aprofessionallakeecologistasresulting

from excessnutrients)wasunnatural(IEPAResponse25).TheyarguethatPetitionersdidnotprove

thattheNew Lenoxdischargewasthecauseofwhateverproblemoccurredand,thatevenif it was

~ IEPA’ sfinding that Hickory Creekis in fact impairedby excessivealgaegrowthis not in the
administrativerecordandsoPetitionersdid not rely on this finding to maketheirprimafacie
case.However,thedatashowingthestandardsviolationwasin theAgency’spossessionwhenit

• issuedthepermit andtheBoardcanusetheofficial post-decisionfindingby IEPA to reject
representationsby RespondentsthatHickory Creekis in compliancewith thenarrativestandard.
(~MayDept.StoresCo. v. TeamstersUnion, 64 Ill. 2d 153, 159, 355 N.E. 2d 7, 9 (Ill. 1976)
(judicialnoticemaybetakenofdocumentsin public record)).
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partofthecause,thattherearealot ofothersourcesopollutantsto thecreek.(IEPAResp.14;New

LenoxResp.Mem. 9) Respondentsconcludethat absentproofin the recordthat theNew Lenox

dischargewasthesolecauseoftheproblem,IEPA wasfreeto donothing.Gettingabit carriedaway,

IEPA claimsthatto prevailPetitionersmustprovethat theareaof“Hickory Creekrightbelow the

Village STP 1 dischargehasalgal growthof unnaturalorigin” (IEPA Resp.p. 33)16

IEPA’s relianceonCity ofE. Moline v. IEPA, PCB 1987-127,1989 Ill. ENV LEXIS 1205

(Nov. 15, 1989)makescleartheextentofRespondents’misunderstandingofthelawrelevantto this

proceeding.In E. Moline apartywasheld liable for causingaviolationof section302.203,which

servesto showfurtherthatthenarrativestandardis notastoothlessastheRespor~t~h~xJain~d.

IEPA’s point, however,is that PetitionershavenotmetthesameburdenofproofthattheAgency

metinprovingthattherespondentin E. Molinehadviolatedthestandard.Thatis plainly irrelevant.

Petitionersarenot attemptingin thisproceedingto holdNewLenoxliablefor violatingthelaw but

only to get IEPA to follow theapplicablerules beforeissuingaNPDESpermit.Thoserulesplace

perquisiteson permit issuanceby theAgencythathavenotbeensatisfied.

Petitionersin thisproceedingareobligatedto showthatthepermitasissuedviolatedtheAct

ortheBoardrules. PrairieRiversNetworkv. TheIllinois PollutionControlBoard,335 Ill. App. 3d

391, 781 N.E.2d 372, 380 (
4

th Dist. 2002).Petitionersherehavedonethat by showingthatIEPA

issuedthepermit in violation ofnumerousBoardrules.TheseBoardrulesdo not statethatIEPA

maypermit adischargeunlessit is mathematicallycertainthatthatdischargeby itself, will causea

violationofwaterqualitystandards.Rather,theBoardrulesstatethatIEPAmust“assure”therewill

16 Onbettermoments,IEPA is fully awarethat dischargesfrom aplant maycauseproblems

milesbelow theplant. TheBoardcertainlyrecognizedthis in settinglimits on phosphorus
dischargestwenty-five miles abovea lakeorreservoir.35 Ill. Adm. Code304.123(c).
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benoviolation astheresultof aneworincreasedischarge.35 Ill. Adm. Code302.105(c)(2)(B).’7

Further,IEPA couldnot issuetheNewLenoxpermitwithout determiningthatthetotal discharge

“aloneor in combinationwithothersources”would notcauseaviolationofstandards35 Ill. Adm.

Code304.105andIEPAcouldnot issuethepermitwithoutfindingthatthedischargedid nothave

“the potential to cause” or “contribute” to a violation of water quality standards.40 CFR §

1 22;44(d)(1)(i).

Thepublicdid itsjob bybringingthepotentialproblemsto theattentionofIEPA.Thepermit

violatestheBoardrulesbecauseIEPA did not do whatit wasrequiredto do beforeissuingapermit.

C. TheFact that IEPA should also control otherpotential contributorsto the
offensiveconditionsdoesnot allow it to exceptNew Lenoxfrom controls.

NewLenoxalsosuggeststhatit wouldbeunreasonablefor IEPA to regulatepollutionfrom

New Lenox that might contributeto algal bloomswithout controllingall sourcesoftheproblem

stream-wide.(NewLenoxResp.Mem. p.10.)PetitionersagreethatIEPA shoulddo moreto control

othersourcesofphosphorusandpollutantsto Hickory Creek,but this providesno legal basisfor

grantingapermit to New Lenoxthathasthepotential to contributeto theproblem.

As discussed,the Boardrules areclearthat IEPA cannotissuea permit that“aloneor in

combinationwith othersources”will violatestandards.35 Ill. Adm. Code304.105.TheBoardhas

upheldphosphoruslimits evenwherethepoint sourceat issuewasonly sevenpercent(7%)ofthe

total dissolvedphosphorusinputto thewaterbodyatissue.IntheMatterofSite-SpecificPhosphorus

Limitation for theCity of Shelbyville,Ri 983-121984, Ill. ENV LEXIS 129 (Dec.20, 1984).

NewLenoxcitesaCaliforniadecision,Communitiesfor aBetterEnvironmentv. StateWater

ResourcesControl Board, 109 Cal. App.
4

th 1089, 1 Cal. Rptr. 3d 76 (iSt Dist. 2003) for the

17 “Assure”meansto makecertainandput beyonddoubt;to ensurepositively.Rite Aid, Inc. v.

Houston,171 F.3d842, 852 (3d.Cir. 1999)
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propositionthatIEPA couldnot imposelimits on onedischargerif thatwouldnot solvethewhole

problem.(NewLenoxResp.Memp.9)Actually, this Californiadecisionpresentsagoodexampleof

•thesort of thingthat IEPA shouldhavedone.

Contraryto New Lenox’s suggestionthat the California court approveda decisionby

Californiaauthoritiesto do nothingwith regardto thedischargeratissue,thecasewasactuallyabout

whetherthe California authoritieshad to imposea numeric waterquality basedlimit on the

discharger.Thecourtagreedthat,underthecircumstances,theCaliforniaauthoritydid notneedto

-placesucha limit on the dischargerand that insteadan interim performancebasedlimit - that

imposedan 85%reductionofthepollutantin questionfrom priordischargesandstrict monitoringon

thedischarger- wassufficient.Communitiesfor aBetterEnvironment,109 Cal. App. ~ at 1102.

Petitionersdo not believe that a remandby the Board in this casewill result in IEPA

imposingstrictperformance-basedlimits onNewLenoxrequiringreductionsof85%oftheloadings

ofphosphorusor otherpollutantsthat maybecausingtheoffensiveconditionsin Hickory Creek

(althoughthereare feasibletechnologiesthat could easilyreduceNew Lenox dischargesof the

relevantpollutantsby 85%). In any event,the fact that IEPA could not completelycontrol the

problembycontrollingdischargesbyNewLenox is nojustificationfor issuingapermitthatwill add

to theloadingofpollutantsknownto causealgalblooms.

D. The Fact that IEPA could petitionthe IPCB to establisha rule to control
phosphorusdischargesdoes not free the New Lenox dischargefrom
compliancewith existing regulations.

NewLenoxalsoarguesthat IEPA couldnotplacelimits orconditionsinNewLenox’spermit

to preventdischargesfrom causing“offensiveconditions”without arulemakingsettingnumeric

limit forwhateverpollutantsarecausingtheoffensiveconditions.(NewLenoxResp.Mem.p. 10).In

supportofthisproposition,NewLenoxcitesWisconsinElectricPowerCompanyv. Departmentof
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NaturalResources,93 Wis. 2d 222,287N.W. 2d 113 (1980)andSimpsonTacomaKraft v. Deptof

Ecology,835 P.2d1030 (Wash. 1992).However,bothWisconsinElectric and SimpsonTacoma

involve caseswheretheadministrativeagencyadoptednumericstandardsofgeneralapplicability

without going through the processfor adoptingnumeric standards.In WisconsinElectric, the

WisconsinDNR adoptedspecificnumericstandards•forchlorinethatappliedto all powerplants.287

N.W. 2dat 120. In SimpsonTacoma,theWashingtonDepartmentofEcologyadopteda .013 ppq

dioxin standardthat appliedto all waterbodiesandpoint sourcesin the state.835 P.2dat 1033.

Understandably,thecourtsfacedwith suchagencyrulemakingheldthattheagencyhad-to-followthe-

stateproceduresfor rulemaking.’8

In this case,asto thenarrativestandard,Petitionersdid not askthatIEPA adoptanyrule

withoutgoingthroughrulemaking.PetitionersaskedmerelythatIEPA applytheexistingnarrative

standardof302.203andconsidersite-specificpermitlimitationsorconditionsthatwouldpreventthe

New Lenoxdischargefrom causingorcontributingto violationsofthenarrativestandard.

Obviously, the“offensive conditions” standardis not susceptibleof beingreplacedby a

numericstandardthatwill beapplicableacrossthestate,but thatdoesnotmeanthatthestandardcan

beignoredbyIEPA inpermitwriting. Onremand,IEPA shoulddo theworkthatit shouldhavedone

beforeissuingthepermit:determiningwhetherthereis apotentialproblem(it determinedin 2004

thatthereis anactualproblem),andthenfashioningstepsto assurethattheNewLenox discharge

doesnotcauseorcontributeto theviolationofsection302.203.FollowingCommunitiesforaBetter

Environment,suchstepsmayincludeperformance-basedlimits, improvedmonitoringorperhapsa 1

mg/L phosphoruslimit suchastheoneit placedin theWaucondapermitrecentlyapprovedby the

18 As will beseenbelow in thediscussionofcopper,thereis apotentialapplicationofthe

principle thatrulesmustgo throughrulemakingin thiscase.IEPAhasimproperlyestablisheda
rule underwhich it routinelyrefusesto applytheU.S. EPA guidanceregardingthedetermination
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Boardin Village ofLakeBarringtonv. IEPA, PCB2005-55(April 21,2005).

V. Respondentsdo not show that substantial evidencesupports IEPA’s decision
that copper limits were unnecessary. -

Oncopperlimits, Respondentsdo notdenythatusingU.S. EPArecommendedprocedures,

copperlimits shouldhavebeenrequired.Respondentsadmit that JEPAperformedtheU.S. EPA

recommendedanalysisbutthenrefusedto applytheU.S. EPArecommendationsasto permitlimits.

(New LenoxResp. Mem. p. 25; IEPA Resp.p. 34). IEPA’s defenseofits actionconsistsof its

explanationthat:

TheAgencydoesnotbelievethattheUSEPA’sprocedure. .. is valid
when a small samplesize existsbecause[USEPA] recommends
applicationofahighermultiplier. In caseswherelimiteddataexists, -

the Agency evaluatesthesesubstancesagainstthe water quality
- • standardsapplicable to the receiving stream.The approachis

especiallyappropriatein caseswherefacilitieshave-beenpreviously
identifiedthroughthepretreatmentprogramashavinga low risk of
high levels of metals and other industrial pollutants in treated

• domesticwasteeffluents.(IEPA Resp.p. 34)

IEPA’s explanationdoesnot makesenseandfalls far shortof demonstratingsubstantial

evidencethat IEPA assuredthat thedischargewould not causeor contributeto violations ofthe

copperstandards.First, U.S. EPA did not establishits recommendationsin orderto be cruel to

dischargers.Althoughthestatisticalreasoninginvolved in theU.S. EPAguidanceis sophisticated,

thebasicprinciplethat“the morelimited theamountofdata,thelargertheuncertainty”is common

sense.(SeeMem. in Supportp. 13.) IEPA, ofcourse,offersnothingto refutethis truth. Instead,

IEPA statesthat it appliesarulethatignoresthefactthat limited datamakesfor greateruncertainty.

JEPA’s claimthatit shouldbemorelax if thereis little datais almostcomical.Thefactthat

datafortheNewLenoxdischarge(andotherdischargesto whichIEPA’s ruleapplies)is limited did

nothappenbecauseofan“act ofGod.”New LenoxcouldhavecollectedmoredataandIEPA could

ofreasonablepotentialin favorof its own muchlessprotectiverule. -
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haveaskedNew Lenoxto collectmoredataif it wantedto avoidacopperlimit.19 If oneis tryingto

assurethat waterqualitystandardsarenotviolated,theobviousanswerto aproblemwith limited

datais to getmoredatacollected. • - -

IEPA’ s statementthatit, wasreasonablefor it to be lessprotectivebecauseit thoughtNew

Lenoxto bea“low risk” formetalsproblemsalsomakesno sense.Whateverwasreasonableto think

beforethe testingwasdone, it wasnot reasonableto assumethat New Lenoxwasalow risk for

metalsaftertestsrunbyNewLenox’s contractorshowedhigh copperlevels.

Moreover,hereit doesappearthatIEPA appliedageneralrulethatituses-wheneverthereis

limited data.This plainly is an implementation-rulethat should havegonethroughthe Illinois

• RegisterNotice and Commentprocedureand should havebeensubmittedto the U.S. EPA for

approvalasa standardsimplementationrule under40 CFR § 131.6(f). If IEPA should decideto

submitthisruleto U.S. EPAfor approval,it will beinterestingto seewhatU.S. EPAthinksofarule

that defiantlyrejectsits guidancein favorofarule thatis far lessprotective.

‘~The costofadditionalcoppersamplingis reasonable.TheU.S. EPA estimatedcostfor
• analyzingwastewaterformetals,includingcopper,was$15 persample(p. 128,U.S. EPA

NPDES PermitWriters’ Manual,datedDecember1996,availableat
http://www.epa.gov/npdes/pubs/owm0243.pdf
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CONCLUSION

If theRespondentswantto putmoreevidenceinto therecord,theeasiestwayto accomplish

that is forthepermitto bevacatedandremandedto theAgencyforfurtherconsideration.JEPAcould

thenconsiderwhetherit wasnecessaryto allow somuchphosphorusinto thewaterandwhatmight

be doneto assurethat excessivealgal bloomsdo notagainoccur.NewLenoxandotherinterested

partiescouldthenoffer whateverevidenceinto therecordthat theywanted. -

TheBoardshouldvacateandremandthepermit to IEPA for reconsideration.

~F.Etting~g..3~5~
• - Counselfor Des Plaines River WatershedAlliance, Livable

CommunitiesAlliance,PrairieRiversNetworkandSierraClub

DATED: June8, 2005

EnvironmentalLaw andPolicyCenter
35 E. WackerDrive, Suite1300
Chicago,Illinois 60601 -

312-795-3707
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5. ANTIDEGRADATION: ROLE OF ECONOMIC ANALYSIS

UndertheWater Quality Standardsprogram,eachStatemust develop,adoptand
retainastatewideantidegradationpolicy andestablishproceduresfor its implementation.
Theantidegradationpolicy is intendedto protectcurrentwaterquality; in only a limited
setof casescaneconomicgroundsbe usedto allow for a loweringof waterquality. In
particular,if the qualityof thewaterexceedslevelsnecessaryto supportthepropagation
of fish, shellfish, and wildlife and recreationin and on the water (i.e. “high-quality
water”), theneconomicconsiderationscanbe takeninto account. Beforeany lowering
of water quality in high-quality waters, however, an antidegradationreview must
determinethatthe lowering isnecessaryin orderto accommodateimportanteconomicor
socialdevelopmentin theareain which thewatersare located.

Antidegradationis nota “no growth” ruleandwasneverdesignednorintendedto be
one. It is apolicy thatallowsthepublic to makedecisionsaboutimportant-environmental
actions. Wherethe State intendsto providefor development,it maydecidethat some
loweringofwaterquality in “high-qualitywaters” is necessaryto accommodateimportant
economicor-socialdevelopment.Any suchreductionin waterquality, however,must
protect existing usesfully and must satisf~’.the requirementsfor intergovernmental
coordinationandpublic participation.

While theterminologyis different, theteststo determinesubstantialandwidespread
economicimpacts(usedwhenremovingauseorgrantingavariance)arebasicallythe
sameasthoseusedto determineif theremight be interferencewith an importantsocial
andeconomicdevelopment(antidegradation).As such,antidegradationanalysisis the
mirror imageoftheanalysesdescribedin Chapters2, 3 and4. Variancesanddowngrades
refer to situationswhereadditionaltreatmentneededto meetstandardsmayresult in
worseningeconomicconditions;while antidegradationrefersto situationswherelowering
waterqualitymayresultin improvedsocialandeconomicconditions.

Whenperformingan antidegradationreview, thefirst questionis whetherthepollution
controls neededto maintain the high-qualitywaterwill interfere with the proposed
development.If not, thentheloweringof waterquality is not.warranted.If, on theother
hand,thepollution controlswill interferewith development,thenthe reviewmustshow
that thedevelopmentwould be an importanteconomicandsocialone. Thesetwo steps
rely on the sametests as the determinationof substantialandwidespreadimpacts. It
shouldbe stressedattheoutsetthatsubstantialeconomicimpactsdoesnot meandriving
profits to zero,nor precludingall othermunicipalexpenditures.

Thefollowing sectionsdescribethestepsinvolved in performingan economicimpact
analysisaspartofan antidegradationreview. Thesestepsareoutlinedin Figure5-1. The
analyticapproachpresentedherecanbe usedfor avariety ofpublic-sectorandprivate-
sectorentities,including POTWs,commercial,industrial,residentialandrecreationalland
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uses,andfor point andnonpointsourcesof pollution. Theguidanceprovidedin this
chapter,however,is not meantto be exhaustive. The Stateand/orEPA mayrequire
additionalinformationor tests. In addition,theapplicantshouldfeel freeto includeany
additionalinformationthey feel is relevant. Thestepsdescribedin furtherdetail in the
restofthechapterare:

• Verify Project Costsand Calculate theAnnual Cost of the Pollution Control
Project - This sectiondescribesthefactorsconsideredwhenverifying that the
proposedpollutioncontrolprojectis themostappropriatesolutionandthetypeof
informationthatshouldbe providedabouttheproposedproject. It discusseshow
to annualizecapitalcostsof theproject and calculatetotal annualcostsof the
pollution controlproject.

• Determine if Requirementswould Interfere with Development (i.e., lower
water quality is “necessary”) - This sectiondescribesthe typesoffinancialtests
that shouldbe usedto determineif maintaining thehigh-quality water would
interferewith thedevelopment.

• Determine if Economicand SocialDevelopment-would be Important - This
sectionpresentsfactorsto be consideredin determiningwhetherthedevelopment
wouldbeimportantfrom an economicandsocialpoint ofview.

Thesestepscloselyparallel theanalytictechniquespresentedin Chapters2, 3, and4.
Thesechaptersshouldbe readfor moredetail.

5.1 Verify ProjectCostsand CalculateThe Annual Costof the Pollution Control
Project

Beforetheimpactanalysiscanbe performed,theprojectcostsshouldbe verified and
theannualcostscalculated.Bothprivate-sectorandpublic-sectorentitiesshouldconsider
abroadrangeofdischargemanagementoptions includingpollutionprevention,end-of-
pipetreatment,andupgradesoradditionsto existing treatment.

Whateverapproach,thedischargermustdemonstratethat theproposedproject is the
mostappropriatemeansofmeetingwaterquality standardsandmustdocumentproject
cost estimates. If thereis at leastone of the treatmentalternativesthat allows the
applicantto maintainhigh-qualitywaterwithoUt incurringsubstantialimpacts,thenthey
havefailed to showthat therequirementswould interferewith thedevelopment.Cost
information,andtheassumptionsunderlyingthecostestimates,shouldbe suppliedon
Worksheet0. -

Thefollowing two sections(5.1.aand5.1.b)discussanalyzingpublic-sectorprojects.
Section5.1 .c discussesprivatesectorprojects.
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5.1.a - Public-Sector Developments:Calculate the Annual Costsof the Pollution
Control Project -

Sincecapitalcoststypically will bepaidover severalyears,annualizedcostsareused
in theevaluationof economicburdento the community. Thecapitalportionofpublic-
sectorproject costs is typically financed over approximately20 years,by issuing a
municipaldebtinstrumentsuchasa generalobligationbondora revenuebond.

Thecalculationof total annualizedcostoftheprojectis presentedin WorksheetP.
First, capitalcostsaresummedandtheportionofcoststo be paid for with grantmonies
arededucted,asthesecostswill not needto be financed. Next,:theannualizationfactor
is calculatedusingtheformulasuppliedon WorksheetP,or theannualizationfactoris
foundin AppendixB. Annualizedcapitalcostis thencalculatedby multiplying thetotal
capitalcoststo be financedby theannualizationfactor.

The interestratesusedto annualizecostsaredependenton thetypeof debtinstrument
usedas well as the issuer’s credit standing. Therefore, the interest rate usedon
WorksheetP reflectsthedebtinstrument(i.e. municipalbond, commercialbankloan,
staterevolving fund loan, orotherinstrument)likely to be usedby themunicipality.

Next, annualoperatingandmaintenancecostsareaddedto the annualizedcapitalcost.
0&M costsshould includethecostsof monitoring, inspection,permitting fees,waste
disposalcharges,repair,administration,replacement,andany otherrecurringcosts. All
recurringcostsshouldbe statedin termsof dollarsperyear. Thesumofthe annualized
capitalcostandtotal annualoperatingandmaintenancecostsis thetotal annualcostof
theproject.

5.1.b Public-SectorDevelopments:Calculate Total AnnualizedPollution Control
CostsPer Household

To assessthe burdenthat total pollution control costs are expectedto haveon
households,an averageannualizedpollution control cost per householdshould be
calculatedfor all householdsin thecommunitythatwould bearprojectcosts. In orderto
evaluatesubstantialimpacts,therefore,theanalysismustestablishwhich householdswill
actuallypay for pollution control and what proportionof the costs will be borneby
households.Then,theseapportionedprojectcostsareaddedto existingpollution control
costspaidby thehouseholds.

It is important to define the affected community. The “community” is the
governmentaljurisdictionorjurisdictionsresponsiblefor payingcompliancecosts.

If projectcostswere estimatedfor someprior year, thesecostsshouldbe adjusted
upwardto reflectcurrentyearpricesusing theaverageannualnationalConsumerPrice
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Index (CPI) inflation ratefor theperiod. TheCPI inflation rate is availablefrom the
- Bureauof LaborStatistics. An additionalsourcereportingtheCPI inflation rateis the
CPI DetailedReport,which is publishedmonthly by the U.S. Departmentof Labor,
Bureauof LaborStatistics. -

In calculatingthe total annualcost ofpollution controlper household,currentcosts
of pollution control mustbe consideredalong with the projectedannualcosts of the
proposedpollution control project. The existing cost per householdusually can be
obtainedfrom themost recentmunicipal records. For example,usethe mostrecent
operatingrevenuesofthe sewerenterprisefund,divided by thenumberof households
served. If theportionofproposedprojectcoststhathouseholdsareexpectedto pay is
knownor is expectedto remainunchanged,thenuseWorksheetQ to calculatethe total
annualcostofpollution controlperhousehold.If theportionpaidby householdsis based
on flow, thenshouldreferto Worksheet Q: Option A aswell.

5.1.c Private-SectorEntities: Calculatethe Annual Costsofthe Pollution Control
Project

As withpublic-sectorinvestments,the total capitalcosts areusuallyspreadout over
severalyears. Annualizationcalculatestheamountthat will bepaideachyear,including
the financingcosts. In orderto allow for comparisonsacrosscases,theanalysisshould
assumethat the applicantwill borrow the capitaland repay the loanin evenannual
installmentsovera 10 yearperiod. Theassumptionoftenyearsis basedon thelikely life
oftheequipment.Theassumptionofevenannualinstallmentsis madefor convenience.
Theinterestrateon the loanshouldbe equivalentto theratetheapplicantpayswhenit
borrowsmoney. - - -

The fmancialtestsdiscussedbelow comparethecostsofcomplianceto othercostsand
revenuesoftheapplicant. Compliancecostsandothercostsandrevenuesmust,therefore,
be calculatedfor the sameyear. Seediscussionin Section2.2, and AppendixA for
referencesto inflation/deflationindices. TheAnnualizedCostof PollutionControl for a
private-sectorentitycanbecalculatedusing WorksheetR.

5.2 Financial Analysis to Determineif Lower Water Quality is “Necessary”

Thepurposeofthe financialimpactanalysisis to assesstheextentto whichplanned
developmentwill be reducedasaresultofmaintainingwaterquality. Therearetwo sets
of testspresentedin this section: one set for publicly owneddevelopments,suchas
POTWs, and anotherfor privatelyowneddevelopments,suchasnew manufacturing
facilities. Thetestsarenot designedto determinetheexactimpactofpollution control
costson an entity. Theymerelyprovide indicatorsof whetherpollutioncontrol costs
would resultin asubstantialimpact. -
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5.2.a Public-Sector Developments: Calculate and Evaluate the Municipal
Preliminary ScreenerValue -

Whether or not maintaining high-quality water is likely to interfere with a
developmentdueto additionalpublic-sectorcostsis determinedby jointly consideringthe
resultsoftwo tests. Thefirst testis a“screener”to establishwhetherthecommunitycan
clearlypay for theproject. TheMunicipal PreliminaryScreenerestimatesthe-totalper
householdannualpollution controlcoststo beborneby households(existingcostsplus
thoseattributableto theproposedproject)asapercentageofmedianhouseholdincome.
Thescreeneris written asfollows:

MunicipaiPreliminaryScreener= -

AverageTotalPollutionControlCostperHousehold
MedianHouseholdlncome

Medianhouseholdincomeinformationfor manymunicipalitiesis availablefrom the
1990CensusofPopulation. To estimatemedianhouseholdincomefor thecurrentyear,
usethe CPI inflation rate for theperiodbetweentheyearthatmedianhouseholdincome
is availableandthecurrentyear.

Dependingon theresultsof thescreener,thecommunityis expectedto incursmall,
mid-range,or largeeconomicimpacts(seeWorksheetS). If thetotal annualcostper
household(existingannualcostperhouseholdplus the incrementalcostrelatedto the
proposedproject) is less than 1.0 percent of median householdincome, then the
requirementsarenotexpectedto imposea substantialeconomichardshipon households
andwould not interferewith the development.

Communitiesare expectedto incurmid-rangeimpactswhenthe ratioof totalannual
compliancecoststo medianhouseholdincome is between1.0 and 2.0 percent. If the
averageannualcostperhouseholdexceeds2.0percentofmedianhouseholdincome,then
the projectmay placealargefinancialburdenon manyof thehouseholdswithin the
communityand therequirementsmayinterferewith thedevelopment.In eithercase,
communitiesmoveon to theSecondaryTestto demonstratesubstantialimpacts.

5.2.b Public-SectorDevelopments:SecondaryTest

The SecondaryTestis designedto build upon the characterizationof community
identified in the Municipal PreliminaryScreener. The SecondaryTest indicatesthe
community’sability to obtain financinganddescribesthesocioeconomichealthof the
community. Indicatorsdescribeprecompliancedebt, socioeconomic,and financial
managementconditionsin thecommunity. Using theseindicatorsandthescoringsystem
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describedbelow, theimpactofthecost-ofpollution control is estimated.Specifically,

applicantsarerequiredto presentthefollowing six indicatorsfor thecommunity:

Debt Indicators

• Bond Rating(if available)- ameasureof credit worthinessof thecommunity;

• Overall Net Debt as a Percentof Full MarketValue of TaxableProperty - a
measureofdebtburdenon residentswithin thecommunity; -

SocioeconomicIndicators

• UnemploymentRate - a measureof the general economic health of the

community;

• MedianHouseholdIncome- ameasureof thewealthofthecommunity;

Financial ManagementIndicators

• PropertyTaxRevenueasa Percentof Full MarketValueof TaxableProperty -

a measureof the funding capacityavailableto supportdebtbasedon thewealth
ofthecommunity; and

• PropertyTax CollectionRate- a measureof how well the local governmentis
- administered. -

A moredetaileddescriptionofthesix indicatorsis presentedin Section2.4, including
adiscussionofalternativemeasuresto usein Stateswith propertytax capsandlimitations
on assessedvalues.-Worksheet T canbeusedto estimateeachof theindicators. Table
5-1 summarizestheindicatorsandwhatis consideredto be a strong,mid-range,orweak
rating.

The SecondaryScoreis calculatedfor the communityby weightingeachindicator
equally and assigninga valueof -ito eachindicatorjudgedto be weak, a 2 to each
indicator judgedto be mid-range, and a 3 to eachstrong indicator. A cumulative
assessmentscoreis arrived at by summing theindividual scoresand dividing by the
numberof factorsused. WorksheetU guidesthereader-throughthis calculation. The
cumulativeassessmentscoreis evaluatedas follows:

• lessthan1.5 is consideredweak - - -

• between1.5 and2.5 is consideredmid-range -

• greaterthan2.5 is consideredstrong
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If theapplicantis not able to developone or more of the six indicators,theymust
providean explanationasto why theindicatoris notappropriateornotavailable. Since
thepoint oftheanalysisis to measuretheoverallburdento thecommunity,thedebtand
socioeconomicindicatorsareassumedto bebettermeasuresofburdenthanthefinancial
managementindicators. Consequently,if oneof thedebtor socioeconomicindicatorsis

not available,theapplicantshouldaveragethetwo financialmanagementindicatorsand
usethis averagedvalueasa single-indicatorwith the remainingindicators. This averaging

is necessaryso that undueweight is not givento thefinancialmanagementindicators.

5.2.d Public-SectorDevelopments:AssessWhether the RequirementsWould
Interfere With theDevelopment

The resultsof the two tests are consideredjointly in determiningwhether the
community is expectedto incur substantialimpacts that would interfere with the
development.As shownin Table5-2, thecumulativeassessmentscorefor thecommunity
is combinedwith theestimatedhouseholdburden. Thecombinationof factorsestablishes
whetherimpactscanbe expectedto be-substantial.- - - -

In thematrix, “X” indicatesthat theimpactis likely to interferewith thedevelopment.
The closerthecommunityis to theupperright handcornerofthematrix, thegreaterthe

likelihood. Similarly, “/“ indicatesthat the impact is not likely to interferewith
development. Thecloser to the lower left handcornerof the matrix, thesmallerthe
likelihood. Finally, the “?“ indicatesthat the impactis unclear.

5.2.e Private-SectorDevelopments:FinancialMeasures -

Fourgeneralcategoriesof financialtestsareusedto determineif maintaininghigh-
qualitywaterwill interferewith privatelyowneddevelopment.Thefourcategoriesare
divided into a primarymeasureof financialimpactsandthreesecondarymeasuresof
financialimpacts: - -

Primary Measure

• Profit -- howmuchwould profits declinedueto pollution controlexpenditures?

SecondaryMeasures

• Liquidity -- how easilycanan entitypay its short-termbills?
• Solvency-- how easilycanan entity pay its fixed andlong-termbills?
• Leverage-- how muchmoneycantheentityborrow?

Profit andsolvencyratiosarecalculatedboth with andwithout theadditionalcompliance
costs(takinginto considerationtheentity’s ability, if any, to increaseits pricesto cover
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partorall ofthecosts).Comparingtheseratiosto eachotherandto industrybenchmarks
providesa measureof theimpacton theentity. Sinceantidegradationreviewsinvolve
new or expandedoperations,theratiosoftenwill be calculatedusingestimatedvalues
from pro-formaincomestatementsandbalancesheetspreparedfor thedevelopment.

- For all of thetests,it is importantto look beyondthe- individual testresultsand
evaluatethe total situationof the entity. While eachtestaddressesa singleaspectof
financialhealth,the resultsof the four tests shouldbe consideredjointly to obtain an
overall picture. Theresultsshouldbe comparedwith the ratiosfor otherentitiesin the
sameindustryoractivity.

Theprimaryandsecondarymeasuresaredescribedbelow,alongwith an exampleof
specificteststo beused.While thereareseveralratiosthatcouldbeusedfor eachtest,
to simplify thepresentationonly oneratiopertestis described.In mostcases,interpreting
the resultsrequirescomparisonswith typical valuesfor the industry. Among thesources
thatprovidecomparativeinformationare: RObertMorris Associates’AnnualStatement

Studies,Moody’~sIndustrial Manual,Dun andBradstreet’sDun’s IndustryNorms, and
Standard& Poor’s Industry Surveys. The AnnualStatementStudies,Dun‘is’ Industry
Norms , andStandard& Poor’sIndustry Surveysprovidecompositestatisticsfor firms
groupedinto various manufacturingand serviceindustries. TheMoody~Industrial
Manual providesdetailedfinancialinformationon individual firms thatcanbe usedfor
comparisonpurposes.Eachof the testsis discussedin moredetail inChapter3.

5.2.f Private-SectorDevelopments:PrimaryMeasure - -

Primarymeasureis theProfit Test,which measuresthedevelopment’searningsif it
is requiredto prOvidepollutioncontrolnecessaryto maintainthehigh-qualitywatersand
if it is not required to do so. If maintaining high-quality water would result in-
considerablylower profits, thenthedevelopmentmight not takeplace. -

- Two piecesofinformationareneededfor theProfit Test. Thefirst pieceis the total
annualcostoftherequiredpollutioncontrolfrom WorksheetR. Thesecondpieceis the
earningsinformationfrom the entity’s incomestatement-(WorksheetV).

EarningsBefore Taxes-

- Profit Test = _____________________
Revenues

The Profit - -

Testshouldbe -

calculatedwith and without thecost of thepollution control. In the formercase,the
annualizedcostofpollutioncontrol(including O&M) is subtractedfrom thedischarger’s
estimatedearningsbeforetaxes(revenuesminus costsexcluding incometaxes). The
Profit TestcanbecalculatedusingWorksheetsV, and W. Theseprofit ratesshouldbe
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comparedto those for facilities in similar lines of business,using datain Moody~
Industrial Manual, Dun & Bradstreet~Industry Norms and Key BusinessRatios,
Standard& Poor’s IndustrySurveys,or RobertMorris’sAnnualStatementStudies.

The degreeto which thedischargeris ableto raisepricesis difficult to predict,and
dependson manyfactors. Considerationsshouldincludethe levelof competitionin the
industry, the likelihood of competitors’facilities- facing similar projectcosts,and the
willingnessof consumersto paymorefor theproduct.

5.2.g Private-SectorDevelopments:SecondaryMeasures

Thefollowing secondarymeasuresprovideadditionalimpOrtantinformationaboutthe
financialhealthof the development.All primary and secondarymeasuresshould be
includedin theanalysis.

Liquidity -

Liquidity is ameasureof how easilya dischargercanpay its short-termbills. One
measureof liquidity is theCurrentRatio, which comparescurrentassetswith current

- liabilities. Currentassetsincludecashandotherassetsthat areor could reasonablybe
convertedinto cashduring the currentyear. Likewise, currentliabilities areitems that
mustbepaidwithin thecurrentyear. -

TheCurrentRatio is calculatedby dividing currentassetsby currentliabilities.

- CurrentAssets
Current Ratio -=

Current Liabilities

The CurrentRatiocanbe calculatedusingWorksheetX. The generalrule is thatif the
Current Ratio is greaterthan 2, the entity should be able to cover its short-term
obligations. Frequently,lendersrequire this level of liquidity as a prerequisitefor
lending..Thisrule (CurrentRatio> 2) maynot, however,be appropriatefor all typesof
privateentities. The CurrentRatioof the dischargerin questionshouldbe comparedwith
ratiosfor other-dischargersin the sameline ofbusiness.

Solvency

Solvencyis ameasureof an entity’s ability to meetits fixed andlong-termobligations.
Theseobligationsarebills anddebtsthatareowedon aregularbasisfor periodslonger
thanoneyear. Solvencytestsarecommonlyusedto predictfinancialproblemsthatcould
lead to bankruptcywithin thenextfew years.
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As with liquidity, thereareseveralpossibletestsfor-solvency. Onesolvencytest, the
Beaver’sRatio, comparescashflow-to total debt. This testhasbeenshownto be a good
indicatorofthe likelihoodofbankruptcy. -

/ - . Cash Flow -

Beavers Ratio = __________
- Total Debt

TheBeaver’sRatio canbe calculatedusingWorksheetY. CashFlow is a measure -

of the cashthe entity hasavailableto it in a given year. Since depreciationis an
accountingcost-- acostthat doesnot useany currentlyavailablerevenues-- it is added
backto reportednetincomeaftertaxesto getcashflow. Total debtis equalto thecurrent
debtfor thecurrentyearplus thelong termdebt,sincecurrentdebtincludesthatpartof
long-termdebtthat is due in thecurrentyear.

- If theBeaver’sRatio is greaterthan0.20 thedevelopmentis consideredto be solvent
(i.e., canpayits long-termdebts). If theratio is lessthan 0.15thedevelopmentmaybe
insolvent(i.e., go bankrupt). If theratio is between0.15 and0.20, thenfuturesolvency
is uncertain.

Leverage -

Leveragetestsmeasuretheextentto which a firm hasfixed financial obligationsand
thus indicateshow muchrn-oremoneya firm is capableofborrowing. Firms that rely
heavily on debtmay find it difficult andexpensiveto borrow additional funds. One
commonlyusedmeasureof leverageis the Debtto Equity Ratio.

Long-TermLiabilitiesDebt/Equity Ratio = ____________________
Owners/ Equity

The Debt to Equity Ratio canbe calculatedusingWorksheetZ. Sincethereareno
generallyacceptedDebt/EquityRatio valuesthat applyto all typesofeconomicactivity,
theratio shouldbecomparedwith the ratio offirms in similarbusinesses.If theentity’s
ratio comparesfavorablywith themedianorupperquartileratiofor similarbusinesses,
it shouldbe ableto borrowadditionalfunds.- Theseratioscanbe calculatedusingdatain
RobertMorris Associates’AnnualStatementStudies,Moody~IndustrialManual,andDun
& Bradstreet’sDun’s IndustryNorms. -

Forentitieswith specialsourcesoffunding, leverageis notan appropriatemeasureof
theirability -to raisecapital. Examplesare-agricultureand affordablehousing,where
specialloanprogramsmaybe available. In thesecases,an analysisof theprobability that
theprojectwould receivethis moneyis appropriate.
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5.2.g Private-Sector Developments: AssessWhether the Requirements Will
Interfere-With the Development:Interpreting theResults

The financial analysisshouldbe usedto determineif there will be a substantial
adverseimpactsuchas to interferewith the development.If thefour teststakentogether
indicatethat the requirementswould interferewith the development,thenproceedto
Section5.3 to determineif thedevelopmentwouldbe consideredimportantin socialand
economicterms.

5.3 Determine If Economicand SocialDevelopmentWould Be Important

Thereareno economicratiosper sethatdeterminewhetheradevelopmentwouldbe
consideredimportant. Instead,therelativemagnitudesof indicatorssuchas increasesin
unemployment,lossesto the local economy,changesin householdincome,decreasesin
taxrevenues,indirecteffects on otherbusinesses,andincreasesin sewerfeesshouldbe
takdninto account.The termimportantis intendedto conveyageneralconceptregarding
the levelof socialandeconomicdevelopmentusedto justify achangein high-quality
waters.

5.3.a DefineRelevantGeographicalArea

Oneimportantfactoris definingthegeographicalareain whichthe impactswill occur.
In thecaseof municipalpollution control projects,theaffectedcommunityis mostoften
theimmediatemunicipality. Therelevantgeographicareafor evaluatingthe importance
of aprivate-sectordevelopmentvarieswith eachsituation. The areawill typically be
determinedby the areain which the majority of its workerslive andwheremostof the
businessesthatdependon it arelocated. In eithercase,thegeographicalareaconsidered
mustinclude“...the areain whichthewatersarelocated.” (40 CFR 131.12(a)(2)) There
areno simplerulesfordefining the relevantareaor community;the decisionis basedon
thejudgementof the applicantandstate,subjectto EPAreview-.

5.3.b Public-SectorDevelopments:DetermineWhetherImportant -

While there are no explicit criteria, it is recommendedthat changes in the
socioeconomicindicatorslistedbelow be considered. For eachindicator listed, the
applicantshould estimatethepotentialchangethatwouldresultfrom the development.

• MedianHouseholdIncome; - -

• CommunityUnemploymentRate;
• OverallNet Debt as aPercentof Full MarketValue of TaxableProperty;
• Percentof HouseholdsBelow PovertyLine;
• Impacton CommunityDevelopmentPotential;and
• Impacton PropertyValues.
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Estimatedchangesshouldbeprovided,alongwith supportingdiscussions,on Worksheet
AA. -

5.3.c Private-SectorDevelopments:Determine Whether Important

Determinationof whetheror not aprivate-sectordevelopmentwill be importantto a
community requires exploring more factors than is the case with public-sector
developments.WorksheetAB hasbeenprovidedto assistapplicantsin their evaluation
of socioeconomicimpacts.It is designedasalist of the factorsapplicantsshouldconsider
in determiningwhetherthe developmentis important. Applicants should feel free,
however,to addanecdotalinformationto describeanycurrentcommunitycharacteristics

- or anticipatedimpactsthatarenot listed in the worksheet.. - -

Potentially,oneof themostimportantimpactson the affectedcommunity’s economy
is theemploymentto be gained. The sizeof this impactis dependenton thenumberof
new jobs relativeto the total numberof jobs in the community,and to theotherjob
opportunitiesavailablein thecommunity. Typically, ati increasein employmentleadsto
an increasein personalincomein the affectedcommunity. The total amountof income

- - gainedby theaffectedcommunitywill depend,in part,on theotherjob prospectsof those
hired. To assessthenet impacton employmentin the affectedcommunity,theexisting
rateof unemploymentshouldbe consideredas an indicatorof workermobility between
jobs. - - -

Theanalysisshouldalsoconsiderwhetherthe increasein employmentopportunities
mayleadto adecreasedneedfor socialservicesin the affectedcommunity. If thecost
of savingsfor decreasedsocialserviceswill be borneby the affectedcommunity,they
shouldbe-includedin theassessment.

Theeffectsof increasedemploymentandpersonalincomewill be compoundedas the
moneymovesthroughtheeconomy. This multiplier effect meansthateachdollargained

to an employeeresultsin thegainof morethanadollar to the local economy. Multiplier
effectsarediscussedin moredetail in Section4.4.

Socioeconomicimpactsmayalsoincludeeffectson the local government(s)-suchas
property tax revenuesand the demandfor other-publicservices. For example,if the
developmentwouldbe payingashareof thecostto upgradeamunicipal treatmentplant,
then the analysisof community impactsis more complicated. If the developmentis
eliminated,the systemmaybecomeexcessivelyexpensivefor theremainingusers.

5.4 Summary

Using the guidancedescribedin-this document,the applicantmustdemonstratetha~t
the pollutioncontrolmeasuresneededto maintainthe high-qualitywaterswill interfere
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with thedevelopment.In addition,theapplicantwill haveto showthatthe development
is importantto the community. --

The testsusedto demonstrateinterferenceandimportancearethe sameasthoseused
to demonstratesubstantial and widespread. The difference is, however, that an
antidegradationreviewconsiderssituationsthatwould improvethe economiccondition.
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Figure 5-1:
Antidegradation Review
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TABLE 5-1

SECONDARY INDICATORS

- - - - -- SecondaryIndicators

Indicator - - - Weak Mid-Range Strong

BondRating BelowBBB (S&P)
Below Baa(Moody’s)

BBB (S&P)
Baa(Moody’s)

Above BBB (S&P)
orBaa(Moody’s)

OverallNetDebt as
PercentofFull Market
Valueof Taxable
Property

Above5%
-

2%-5% Below 2%

Unemployment Morethan1% above
NationalAverage

NationalAverage More than 1% below
NationalAverage

MedianHousehold
Income

Morethan 10% below
StateMedian

StateMedian More than 10%
aboveStateMedian

PropertyTax
Revenuesasa Percent
of Full Market Value
of TaxableProperty

Above4% 2%-4% Below 2%
-

PropertyTax
CollectionRate <94% 94% - 98% > 98%



- TABLE 5-2 -

ASSESSMENTOF SUBSTANTIAL IMPACTS MATRIX

-

SecondaryScore

- - Municipal Preliminary Screener - -

Lessthan 1.0Percent
- - - - -

Between 1.0and-2.0
Percent

- Greater than 2.0
Percent-

Lessthanl.5 ? X - X

Between1.5 and 2.5 / - - ? X

Greaterthan2.5 / / ?
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R~CE~VED

BEFORE THE ILLINOIS POLLUTION CONTROL BOA~WRKSOFFICE

- JUN082005
DESPLA1NESRIVER WATERSHEDALLIANCE, ) - STATE OF ILLINOIS
LWABLE COMMUNITIES ALLIANCE, ) - Pollution Contro’ Board
PRAIRIERIVERS NETWORK, andSIERRA CLUB, )

)
- Petitioners, - ) -

)
v. - ) PCB04-88

- - ) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL PROTECTION -. ) -

AGENCY andVILLAGE OF NEW LENOX )
)

Respondents. ) -

PETITIONERS’ REPLY REGARDINGRELEVANT FACTS IN THE AGENCY
RECORD

Hickory Creek

1. Hickory Creek, a tributary of theDesP/amesRiverwhichflows in- Will County,wasonce
knownfor its exceptionallyhigh waterqualityandbiologicalintegrity. Phi/lip Smith,a scientistof
the Illinois Natural History Surveywrote in 1971 that “Prairie andJacksonCreekshavegood -

speciesdiversity,butHickory Creekis theoutstandingstreamin the[DesPlainesRiver]systemand
containspopulationsofsuch unusualspeciesas the northern hogsucker,rosyfaceshiner, and
slendermadtom.” (HRJJ5) -

IEPA Response:TheAgencydisputesthePetitioners’statementin SOF¶1.It is not clearfrom the
abovestatementif theoutstandingconditionsin Hickory Creekexistedthroughoutthe Creek.The
relevant fact here is whetherthese outstandingconditionsexisted immediatelyupstreamand
downstreamof the Village’s STP plant outfall. According to NortheasternIllinois Planning
Commission(1981), landuseupstreamofPilcherParkwasprimarilyagriculturalwhile downstream
land usewas predominatelyresidentialandcommercialwith numeroussewersandCombined
SewersOverflowsin theJolietarea.TheAgency’swaterqualityreportssince1986havereportedthe
upper 12 milesof Hickory Creekas fully meetingaquaticlife usewhile the lower 10 mileswere
ratedaspartial support.The lower portion includestheJoliet metropolitanarea.Rosyfaceshiner
haverecently (2003) beenreportedupstreamanddownstreamof the Village’s STP 1. Further,
Hickory Creekis noton the currentlist of biologicallysignificantstreamscompiledby the Illinois
Departmentof NaturalResources(“IDNR”). Furthermore,IDNR hasnotedthat no threatenedor
endangeredspeciesexistin thevicinity ofthesegmentof HickoryCreekin whichtheVillage’s STP
1 discharges.Agencyrecordat 371.

New Lenox Response:The cited informationappears-to be a verybriefconclusionin an abstract
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that was insertedinto therecord.New Lenox hasno reasonto agreeor disagreewith the cited
• conclusion,which is of limited relevancegiventhetimeperiodit references,theabsenceof the

locationalongHickory Creekanddataon which it wasbased,theabsenceof the authorin. this
proceeding, orotherrelevantinformation.However,for regulatorypurposesit is importantto note

that Hickory Creekis not on the currentlist of biologically significantstreamscompiledby the
Illinois Departmentof Natural Resources(“JDNR”), Natural History Surveyin the publication
Biologically SignificantIllinois Streams.This list is relevantfor purposesofanti-degradation,and

- ~ ofthe
segmentofHickoryCreekto whichNew Lenoxwill discharge.SeeHR005,371.Hickory Creekis a
generaluseandis ratedasa“C” streamby Illinois EPAunderits Biological StreamCharacterization -

System.HR 005,115. - - -

Petitioners’ REPLY: As thefactsstatedin Petitioners’paragraph1 areessentiallybackground,it is

-probablynot usefulto refutetheRespondents’responsesat length.

Petitionerswill notethatRespondentsdo notcite anythingshowingthatHickory Creekwas

not of uniquebiological value- in 1971. Further,the partiesareagreedthat waterquality is not

particularlygoodin Hickory Creeknow. -

As explainedin Petitioners’ReplyMemorandum(p.11),thelegalargumentsthatNewLenox

attemptsto baseon thefactthatHickory Creekis noton theIllinois NaturalHistorySurveylist of

watersofparticularbiologicalsignificancearewithoutmerit.

2. NewLenoxSewageTreatment-Plant #1 wasbuilt in 1973. (HR 81)

IEPA Response:None

NewLenox Response:New Lenoxagreeswith this factandnotesthat its plant is locatedat 301
North CedarRoad.HR 005. - - -

Petitioners’ REPLY: Thepartiesareagreed.

3. Dr. DavidBardack,formerlyof theUniversityofIllinois at ChicagoCircle, wrote in 1982
that “Studiesof theHickoryCreekecosystemarewidelyrecognizedbeyondthe Chicagoarea. In
fact, Hickory Creekhas attainedthestatusofa classicbiological studyarea. ... As a relatively
unpollutedandunalteredstreamwitha diversifiedfauna....” (HR 108)

IEPA Response:TheAgencydisputesthePetitioners’statementin SOF¶3. It is notclearfromthe
abovestatementif theseconditionsinHickoryCreekexistedthroughouttheCreek.Th~relevantfact
is whethertheseconditionsexit immediatelyupstreamanddownstreamoftheVillage’s STPplant
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outfall. According to NortheasternIllinois PlanningCommission(1981), land useupstreamof
PilcherParkwasprimarily agriculturalwhile downstreamlandusewaspredominatelyresidential
andcommercialwith numeroussewersand CombinedSewersOverflowsin theJoliet area.The
Agency’swaterquality reportssince1986havereportedtheupper12 miles ofHickory Creekas
fully meetingaquaticlife usewhile the lower 10 miles wereratedaspartial support.Further, the
AgencyandIDNR classifiedall ofHickoryCreekasa“C” streamin the1989and 1996Biological
StreamCharacterizationreports.ThischaracterizationofHickory Creekwasbasedondatacollected
between1980and 1988.Agencyrecordat 371; 699.

NewLenox Response:NewLenoxhasno reasonto agreeordisagreewith thecited conclusion,
which is of limited relevancegiventhetimeperiodit references,theabsenceofthe locationalong
HickoryCreekanddataonwhich it wasbased,theabsenceoftheauthorin thisproceeding,orother
relevantinformation.Hickory Creekis not on thecurrentlist ofbiologically significant streams
compiledby the Illinois DepartmentofNaturalResources,which is onelist thatby regulationis
relevantfor purposesof anti-degradation,and IDNR hasfurtherconcludedthatno threatenedor
endangeredspeciesexistin thevicinity ofthesegmentofHickory Creekto whichNew Lenoxwill
discharge.SeeHR 371,699.

Petitioners’ REPLY: ThepartiesareagreedthatthestatementquotedbyPetitionerswas~p1atediiito

therecord.

IEPA andNew Lenoxalsomaketheirown statementswith regardto thisparagraph.These

statementsarelargely irrelevant.Petitionerswill also notethat few ofthe propositionsstatedin

Respondents’responsesareactuallysupportedby thefewrecordcitestheyprovide.

4. NewLenoxSewageTreatmentPlant#1 hasbeenexpandedsince1991. (HR 5)

IEPA Response:None - -

NewLenox Response:NewLenoxagreeswith this fact.At thetimeoftheapplicationforexpansion
at issuein this proceeding,the plant was operatingat 85 percentcapacity,and expansionwas
necessaryto ensurewastewaterserviceswereproperlyprovidedforprojecteddevelopmentinNew

- Lenox.Theareato beservedwaswithinNewLenox’sFPA, andNewLenoxreceivedfull approval
from theNortheasternIllinois PlanningCommissionfor its expansion.HR 005.

Petitioners’ REPLY: Thepartiesarein agreementasto thefact statedbyPetitioners.

NIPC approvaloftheexpansionis plainlyirrelevantasNIPChasno authorityto makeany

decisionasto NPDESpermits. - -

5. Hickory Creekisfoundon thedraft 2002Illinois 303(d)list ofimpairedwaters. “Thecauses
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ofimpairmentgiven ... at that timewerenutrients,phosphorus,nitrogen, salinity/TDS/Chlorides,
TDS(~chlorides),flowalterations,andsuspendedsolidc.Thesourcesassociatedwith theimpairment
aremunicipalpointsources....”(HR5)In theIllinois WaterQualityReport2004,HickoryCreekis
listed as impaired with the potential causes of impairment being silver, nitrogen, pH,
sedimentation/siltation, total dissolvedsolids, chlorides, flow alterations, physical-habitat
alterations, total fecalcol~formbacteria, total suspendedsolids, excessalgalgrowth, and total
phosphorus.

IEPA Response:TheAgency’sdraft2002Illinois 303(d)list did not list all ofHickory Creekas
impaired.The lower 10.1 miles were listed as impairedbasedprimarily on waterquality data
collectedat WashingtonStreetin Joliet at river mile 2.5. Theupper 12 miles wereratedasfull
aquaticlifeusebasedprimarily onbiologicaldatacollectedatrivermile 10.6,MarleyRoad.Also,
thelist ofpotentialsourcesofimpairmentincludedmorethanjustmunicipalwastewaterdischarges.
The list also included CSOs, urban runoff/storm sewers, -land developmentand flow.
regulationlmodification.TheinclusionofpHasapotentialcauseofimpairmentin the2002Illinois
WaterQuality Reportwasamistake.ThepHvaluethatindicatednoncompliancewith theminimum
pH standardof 6.5 wasmistakenlyenteredinto the databaseas0.87-insteadof7.87.

NewLenoxResponse:New LenoxagreesthatIllinois EPAreportedthatHickoryCreekis foundon
thedraft2002Illinois 303(d)list,reportedlybasedonastudyperformedin 1991.Theselectedquote
is misleadingin that it omits the numerousothersourcesgenerallyassociatedwith the listing.
Discoveryin this casecouldbeexpectedto showthebasisfor the listing, theadditionalsourcesto
thestream,andotherinformationrelevantto this case.In addition,Illinois EPAconcludedduringthe
permitproceedingsthat“areviewofthecausesofimpairmentresultedin anewconclusion.Agency
biologistsnow believethat only total dissolvedsolids canbe implicatedasa causeof whatever
impairmentmay exist in this streamsegmentoutsideofthe immediateareaof the New Lenox
outfall.” HR 360. NewLenox voluntarily agreedto accepta limit in thepermit on totaldissolved
solids.New Lenoxnotesthat the cited2004WaterQuality Reportwas issuedaftertheNPDES
permitchallengedin this casewasissued.In addition,Illinois EPAhasreportedthattheinclusionof
pH asapotentialcauseofimpairmentwasamistakebasedon an erroneousdatabaseentryof0.87
insteadof7.87. -

Petitioners’ REPLY: TheAgencyprovidesno citationsto therecordfor anyofthestatementsmade

in its response. -

New Lenox fails to cite to the record for anyof its allegedfactsexceptfor the quoted

statementregardingthecauseofthe impairmentin Hickory Creek.Petitionershaveno ideahow -

New Lenoxconcludedthatthelistingwasbasedon 1991 data.Thestatementquotedregardingthe

allegedconclusionofagencybiologistsstatesanunsupportedconclusionwithottt providinganydata

orreasoningin supportofit. - - -

- 4



In actuality,therecordclearlyshowsthatbiologistsdid not concludeanythingaboutwhat

causedthebiological impairmentsin Hickory Creekthat earnedit its “C” rating. Given the way

IEPA thendid its impairmentlistings,numericviolationsofwaterquality standardscouldcause

listings in the absenceof good biological data.After numerousinternaldiscussionsregarding

whetherNew Lenox’ contractor’sstudy provedanything (HR 660 -700), it wasdeterminedon-

November26,2002,thatthe“basisfor the305(b)/303(d)‘partial impairment’assessmentwasTDS

standardsviolationsratesgreaterthan11 percent.Therefore,forgetusingthecontractor’sbugstudy.”

HR 562. At thatpoint, thebiologistssteppedasideintheNPDESpermit developmentprocess.

In short, we know that in the late 1 990sHickory Creekhad-high levelsof a numberof

- pollutantsbecauseofthe“potentialcause”listings,eventhoughthereasonHickoryCreekwaslisted

apparentlyrelatedto numericviolationsoftheTDS standard.In particular,in orderto be listedon

the2002303(d)with apotentialcauselisted as”phosphorus,”watersamplesin thecreekhadto be

- overthe
85

th percentilefor phosphorusin thestate.(SeeExhibit 1, anexcerptfrom the2002Water

QualityReport,availableon thewebathttp://www.epa.state.il.us/water/water-quality/index.html).

NewLenox,whichis so eagerto takediscoverythatwould go outsidetherecordbeforethe

agency,notescorrectlythatthe2004WaterQualityReportwasissuedafterthepermitwas-issued-in

October2003.However,thedatathatwasusedin the2004reportwascollectedin 2002and thus

wasin IEPA’s handswhenit issuedthepermit.The2004reportlistsHickory Creekasimpairedby,

amongotherthings,“excessalgalgrowth” (=2210)and“Total Phosphorus”(=9910)andlistsamong

thepotentialcauses“municipalseweragetreatmentplants.”(SeeExhibit 2, anexcerptfromthe2004

Water Quality Report, available on the web at http://www.epa.state.il.us/water/water-

quality/index.html).

5



- Offensive Conditions/Algal Blooms -

6. A numberofwitnessesgavereportsof algal bloomsin Hickory Creekincluding nearby
residentKim Kowalski. (HR 76) -

IEPA Response:It is notclearfromtheabovestatementwhetherthereportedalgalbloomsoccurred
upstreamordownstreamoftheVillage’s STP 1 orwhenthebloomsoccurred.Did thebloomsoccur
during low, normal,or high flow streamconditions?Further, thereareseveralfactorsthat-can
contributeto excessivealgal growth including nutrients, streamflows, dams/impoundments,
turbidity andsunlight/canopycover.It ispossibleto haveexcessive.algalgrowthevenif nutrients-are
notsubstantiallyelevated.Thereis adamlocatedinPilcherParkatrivermile4.6,whichis about3.8
milesdownstreamoftheVillage’sSTP 1. Furthermore,it is aknownfactthatalgaeis avital partof
the aquaticcommunityand only excessivealgal population-is considereda problem. Thebest

- measureofdeterminingif excessivealgal conditionsexist in a streamis by studyingthe local fish
population.Only if the oxygenconcentrationdips to low levels,the fish populationis adversely
impacted.Agencyrecordat 361; 515; 639.

NewLenox Response:This statementis amischaracterizationofthecommentin thisproceeding.
NewLenoxagreesthat a fewcommentersreported“algae,”but “algal blooms”havenotbeenthe
subjectof comment.Further,aspointedout by New Lenox’s consultant,samplingperformedin
August2002for purposesofthewaterqualitystudyobservedtherewereno visiblesignsoforganic
growthorover-nutrificationat theplant dischargesite.PR515,633. Commentsconcerningalgae

- were consideredby Illinois EPA, and addressedin its ResponsivenessSummary. In the
ResponsivenessSummary,Illinois EPAstatedthatalgaeis avital partoftheaquaticcommunityand
algaegrowthin itself is notproblematic;it is in relationto dissolvedoxygenandtheadverseimpact
on fish thatprovidescontext.Illinois EPA statedthat“Streamswouldbeexpectedto exhibiteither
one kind of algal growth or another,[i.e. planktonicor periphyton]” dependingon a varietyof
factors,and“thebestmeasureofwhether[fish areadverselyimpacted]is to look atthe local fish
population.Hickory Creel: hasfish populationsthat arenot indicativeoflow dissolvedoxygen
concentrations.”HR 361. Illinois EPA also concludedbasedon relevantdatafor 2003 that- all
measurementsin Hickory Creekmeetthewaterqualitystandardfor dissolvedoxygen.HR 364.
Finally, to theextentalgaewasobservedin August,thoseobservationsweremorelikely dueto low
flow conditionsandsolarheating,not to nutrientsdischargedbytheplant. PR639. - -

Petitioners’ REPLY: Thepartiesareagreedthatinformationwasplacedinto therecordatthepublic

hearingregardingoffensivealgal blooms.

- IEPA andNewLenoxmakefactualstatementshereregardingdissolvedoxygenconditionsin -

HickoryCreek.Thesestatementsareirrelevantto Petitioners’motionbecausePetitionershavenot

movedfor summaryjudgmentwith regardto dissolvedoxygen.IEPAmaynotpermitdischargesthat

maycauseor contributeto violations of the “offensive conditions” standardwhetherornot the
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dischargeswould causeviolationsofthedissolvedoxygenstandards.

Respondentsdo cite a statementin the recordthat statedthat the offensive conditions

violationwasdueto low flow conditionsandsolarheating.Thedocumentcitedforthisproposition

(HR 638-41)is ananonymousdocumentthatcontainsno analysisorfactualsupport.It merelystates

that on one day (August 20, 2002) aNew Lenox’ contractordid not observe“visible” signsof

organicpollutionorover-enrichmentatthepointoftheNewLenoxdischarge.(HR639)Thisplainly

is not substantialevidenceof anything. Furthermore,IEPA’ s failure to makethis point in the

ResponsivenessSummaryis a clearindicationthatIEPA did not think it provedanything.

Moreover,astheBoardandtheagencyarewell aware,nutrientsmaycauseproblemsmiles

downstreamfromthedischargewhentheflow ofthestreamchangesorthewaterencountersalake

orreservoir(or thePilcherdam)which is whytheBoarddecadesagolimited phosphorusdiseharg~s

twenty-five miles abovealakeorreservoir.35 Ill. Adm. Code304.123(c).

- Thereis nothingto suggestthattheflow or sunlightwasunnatural.Whatcouldhavebeen

unnaturalwasthe level ofnutrientsin thewater,andno onedeniesthatnutrientlevelsin Hickory

Creekareelevatedovernatural levels.IEPA statementsin therecordandthetreatisescitedmake

- - clearthathighconcentrationsofnutrientscombinedwithnaturalsunlightwill leadto algalblooms.

- - (HR 303-05)- -

7. Jim Bland, Director ofIntegratedLakesManagement,test~fIedthat “[I] shouldcomment
thatasrecentlyasAugustofthisyearI sawsomethinguniquein-stream,somethingI havenotseen
before.Theentiretyofthestreamis coveredfromPilcherParkalmostall thewayup to CedarStreet
withHydrodictyonandalgaeon thesurfaceofit. Sohereyouhavea runningstreamcoveredalmos.t

- completelyand a runningstreamthat’s really a very, veryviableand importantresource,pretty
sadlydegradedbythe sortsofnutrientdischargethatwe areseeing.”(HR 80)

IEPA Response:TheAgencydisputesthePetitioners’statementin SOF¶7. Asthepermithearing
wasonlyan informationalhearing,thepublicwasallowedto providecomments,butnot testimony.
Contraryto Petitioners’claim, Jim Blandcouldnot havetestifiedat thehearing.In addition,the
statement,“[t]he entiretyofthestreamis coveredfrom PilcherParkalmostall thewayup to Cedar
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StreetwithHydrodictyonandalgaeon thesurfaceofit”, doesnot indicatethatthereis adamlocated
in PilcherParkataboutrivermile 4.6.Hydrodictyonis agreenalgaecommonlyfoundin lakes,small
ponds,-andirrigation ditches.Thestatementalsodoesnot indicatewherethebloomstopped.The
Village’s STP 1 dischargeis locatedabout0.l8mile downstreamofCedarStreet.If theVillage’s
STP 1 was responsiblefor this condition, the greenalgaewould not extendupstreamof the
discharge.Agencyrecordat 361; 515; 639.

New Lenox Response:-Seeresponseto par.6. Additionally,New Lenoxdisagreesthat Mr. Bland
“testified,” ashiscommentswereunswomandnotsubjectto questioningorcross’examination.In
addition,PilcherPark,which is locatedabouttwo miles as-thecrow flies from New Lenox,is the
locationofadam.Damsareoneaquaticfeaturethatareassociatedwith algae. - -

Petitioners’ REPLY: TheparitiesareagreedthatMr. Blandmadethestatementinto therecordas

describedin Petitionersfactualstatement.Respondentsquibble thatMr. Blanddidnot“testify” but

thetermtestifiedis frequentlyusedasto formal statementswhetherof notmadeunderoath.

-NoneofRespondents’citationsto therecordsupportanyofthepropositionsforwhichthey

arecited. - -

Moreover,if it is truethat therewas alsoalgaeabovetheNew Lenox discharge,it proves

onlythatNewLenoxis not thesolecauseoftheoffensiveconditions~problem,whichno oneclaims.

It alsowouldprovethat-NewLenoxcontractor,discussedin HR 639 andparagraph6 above,who

reportednovisibleevidenceatthemouthofthedischargeon thedayhewasattheNewLenoxplant

musthaveeitherbeenthereonadifferentdaythanthedaythatthereportedalgalbloomtookplace

orthecontractordoesnot seewell.

8. CommunityresidentBradSalamytest~fIedat thehearingthat, “Last summer,andthis was
alludedto earlier, thecreekwasgreenerthanI hadeverseenit, a little patchdownthecenterwas
liquid, the restofit wascompletelygreenlikeyoucouldwalkon it.” (HR 82-3)

IEPA Response:As thepermithearingwasonly aninformationalhearing,thepublicwasallowedto
providecomments,butnot to providetestimony.Contraryto Petitioners’claim,BradSalamycould
not havetestifiedat thehearing.The abovestatementdoesnot indicatewherein relation to the
Village’s STP 1 dischargethis greenpatchwas seen.This statementis confusingasit tendsto
indicatethattherewasonly alittle -patchofwaterdownthecenter.HickoryCreeknearMarleyRoad-
hasfairly extensiveareasofwaterwillow thatcanmakeupaiarge-proportionofthestreamchannel
duringlow flow streamconditions.Agencyrecordat 361; 515; 639.
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NewLenoxResponse:Seeresponsetopar.6. NewLenoxdisagreesthatMr. Salamy“testified,” as
his commentswereunswornandnot subjectto questioningor cross-examination.

Petitioners’ REPLY: Seereplyto Respondentsresponsesto paragraph8.

Levels of Phosphorusin Hickory Creek

9. Phosphorousconcentrationsare high in thecreek.In addition to theIEPA impairedwater
datadiscussedabove-(1J5), theUS. GeologicalSurveydatabaseshowsthatfor theperiodof ‘92 to
‘97 totalphosphorusexceededIllinois ‘EPA triggervaluefor morethan 20percentofthesamples.
Illinois EPA‘s trigger is approximatelyeighttimeshigherthantheUSEPA‘s recommendedcriterion.
Furthermore,data collectedin August2002 by the Village ofNew Lenox indicate the total
phosphorusinstream on that particular day when they sampledwas- between1.49 and 1.63
milligramsper liter. Theseconcentrationsareapproximately20 times the USEPA-recommended
criterion andmorethantwiceIllinois EPA‘s trigger. (WentzelTestimonyHR67)

IEPA Response:Phosphoruslevelsin Hickory Creekareelevatedfrom backgroundlevelsboth
upstreamand downstreamof the Village’s STP 1 discharge.There are at least12 wastewater
treatmentplantsthat dischargeinto Hickory Creekandits tributaries.Nine of thesefacilities are
locatedupstreamoftheVillage’s STP1 discharge.Thetwo stationssampledin 1997thatwereused
for the assessmentof Hickory Creek for the 2002 Illinois Water Quality Report were located
upstream(GG-06)anddownstream(GG-02)oftheVillage’s STP1. StationGG-06atMarleyRoad
wasassessedasfull aquaticlife usebasedon biological data.StationGG-02atWashingtonStreet,
Joliet was assessed-as partial supportbasedon waterchemistrydata.Both stationshad total
phosphorusconcentrationsthat exceededthe Agency’s cause listing criteria of 0.61 mg/L.
Phosphorusis only listedasapossiblecauseofimpairmentif otherdata,biologicalandor water
qualitynumericstandards,indicateimpairment.Phosphorusconcentrationsweresimilaratthesetwo
stationsin 1997 with meansof 0.58 mg/L at GG-06 and 0.53 mgIL at GG-02. Moreover,the
statementthatphosphorusvaluesare“high” in theCreekis not afactbutPetitioners’opinion.As,
evenwithin thevariousecoregionsutilizedby U.S.EPA, “thenationalcriteriarecommendationsare
basedonstatisticaldistributionandrecurrencefrequencies,notdirectrelationshipto detrimentalor
impaired streamconditions,” the Agency concludedthat there is nothing unusual about the
phosphoruslevelsin Hickory Creek.Agencyrecordat 365. -

New Lenox Response:This paragraph’scharacterizationof phosphorusvaluesas“high” in the
Creekdoesnot constitutea factbutmerelyacharacterizationby thestatement’sauthor.Thecited,
datais from Illinois EPA’s samplesat U.S.G.S.gauge05539000in Joliet, Illinois, which is
publishedby U.S.G.S.undermutualagreementwith Illinois EPA. HR 129, 365. This monitoring
stationis locatedapproximatelysevenmiles downstreamofNew Lenox’s dischargeandthelatest
datais from six yearsbeforethepermitwasissued.

NeitherIllinois EPA’s“trigger value”noracriterionrecommendedbyU.S.EPAconstitute
regulatorystandardsin Illinois orarerelevanthere.Illinois EPA’striggervalueis atool for ranking
streams.It is basedon the 85th percentileof valuesrecordedfor phosphorus.It hasabsolutely
nothingto do with theimpactofphosphoruson a-streamoracause/effectrelationship.Illinois EPA
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- noted that even within the- various ecoregionsutilized by U.S. EPA, “the national criteria
recommendationsare basedon statistical distribution and recurrencefrequencies,not direct
relationshipto detrimentalor impairedstreamconditions.”HR 365. SeealsoPR639. -

Illinois EPA properlyweighedPetitioners’comments,and concludedthatthereis nothing
unusualaboutstreamphosphorusvaluessuchasthosereportedfor Hickory Creek.Illinois EPAis
alsoawareoftheotherdischargersto theCreek,andtheirlocationbothupstreamanddownstreamof
NewLenox,anddiscoverycouldbeexpectedto addressthesedischargers. -

Petitioners’REPLY: It appearsthepartiesagreethattherearealreadyhighlevelsofphosphorusin

Hickory Creekasstatedin Petitioners’paragraph:

TheRespondentsdo not cite to therecordfor mostoftheallegedfactsin theirresponse.

In anyevent,Respondentsadmit that thelevels ofphosphoruswere “elevated” and that

statisticallyHickoryCreekhasahighlevelofphosphorususingU.S.EPAcriteria.Still, Respondents

insistthatHickory Creek’slevelsofphosphorusarenot“unusual.”If,by this, Respondentsmeanto

imply thatmanyIllinois watershaveunfortunatelyhighlevelsofphosphoruspoi+ution,theniheyare

correct. - - -

Certainlynothingin anyofthefactscitedbyRespondentssuggestanyreasontobesatisfied

with the levelsofphosphoruscurrentlyin Hickory Creekorto welcomeadditionalphosphorus~

10. Samplingbytheapplicant’scontractor,Earth Tech,conductedin Augustof2002found2.76
milligramsperliter oftotalphosphQrusin theeffluent,almosttwice theupstreamconcentrationon
thatdayandsixtimestheaverageovertimefor thatparticularstream.(WentzelTestimonyHR68)

IEPA Response:None - -

NewLenox Response.:NewLenoxagreesthattheresultsofagrabsampleofits effluentwere2.76
milligrams perliter oftotalphosphorusin theeffluenton thedatesampled,andnotesthatthefour
downstreamsamplesshowedphosphorusatvaluesof 1.60milligramsperliter, 1.63milligramsper
liter, 1.47 milligrams per liter, and 1.52 milligrams per liter. SeePR 513, 545. As New Lenox’s
consultantpointedout, it is misleadingto compareconcentrationsin the creekandin the plant
effluentwhentheflowsarenot thesame,andhadflowsbeenconsidered,thetotalphosphonrsfrom
the plant effluent would have beenon fourth of the upstreamtotal phosphorus.PR. 632-33.
Concentrationsofphosphorusin effluentcanbehighlyvariableanddependentonflows, thetimeof
dayanda hostofotherfacts,and a grabsamplecanbeexpectedto resultin limited information.
New Lenoxnotesthatphosphorusis not an acutepollutant,andit is long-termaveragevaluesthat
would bemorecritical. In addition,-theIllinois EPA is awareofotherdischargersupstreamand
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downstreamofNew Lenox.

Petitioners’ REPLY: Thepartiesagainagreeon thefactthatNewLenoxis a significantsourceof

phosphorusto Hickory Creekand that the increaseddischargemakesit still more important.

According to the New Lenox contractor,New Lenox pij~to the new authorizeddischargeis

dischargingapproximatelyone-fourthofthetotalupstreamphosphorusunderaverageconditions.

NewLenox’spermitteddischargeis thena muchhigherpercentageof the low flows.

Further,it mustbenotedthatno authoris identifiedfor this document.

Still further,the documentis titled “Commentson Draft ResponsivenessSummary.”(HR

632) Are we t9 understandthen that New Lenox was allowed to help write the Agency

ResponsivenessSummary?If true, this indicatesan outrageouslevel of collaborationbetweena

dischargerandthe Agencysupposedlyregulatingit.

Effect of NewLenox DischargeonNutrient Levels,Algal blooms,Dissolvedoxygen and pH
in Hickory Creek

11. - Commentsby ProfessorsDavidJenkinsandMichaelLemkeof theBiolo~gyDepartment,
UniversityofIllinois at Springfieldstated: -

— Basedon theNewLenoxAugustdata, thecurrentplantreleasesan averageof-64.7kgof
nitrate+nitriteperdayand 16.1 kg oftotalP [totalphosphorus]intoHickory Creek.

— Basedon long-termaverageAugustflow datafrom USGSand USGSSchmuhlRoad
nutrientanalyses,currentHickoryCreeknutrient loadsupstreamfromtheWWTP#1are
151 kg nitrate+nitrite, and 22.7kgtotal-P.

— Therefore, theplant is responsiblefor 30% of downstreamnitrate+nitrite load in
Hickory Creek,and 41%oftheHickoryCreektotal P load.

— Ascurrentlyplanned(andassumingnutrient levelsin plantdischargeremainthesame),
thenewplantdischargewill release105.7kgofnitrate+nitriteperdayand26.3 kg of

- total PperdayintoHickory Creek..AssumingthatHickory Creekflow will not change
for reasonsotherthan theplannedextraplantdischarge,the newplantdischargewill
release41%ofthestreamnitrate+nitrite load, and53.7%ofthestreamP load on an
averagebasis.

— More importantly, thesame-sizedreceivingstreamwill be bearing170%thelevelsof
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nitrate+nitrite upstreamof theplant, and 216%of thetotal P levelsupstreamofthe
plant. Theselevelsofnutrientloadingwill havesubstantialeffectson downstreamwater
quality,not onlyin Hickory Creek,but alsotheDesP/amesRiverandtheIllinois River.
TheHickory Creekchannelwill also be receivingsubstantiallymoreflow, which will
haveeffectson streamhabitat andbiota thatareseparatefromnutrienteffects.

— SummaryofHickory CreekWater Quality Information, David Jenkinsand Michael
Lemke(HR 304-305)

IEPA Response:TheAgencydisputestheimplicationsofPetitioners’statementin SOF¶11.These
statementsfail to establishanyproofthat theVillage’s STP 1 dischargewouldcauseviolation of
waterqualitystandardsalgalblooms,dissolvedoxygenwaterquality standard,andpH standard.

NewLenox Response:NewLenoxdoesnot disputethattheProfessorsmadethecitedstatements.
However,theconclusionsin thesecommentsarebasedon questionab-le~orundisclosedassumptions,
and discovery would be necessaryto show what support thesecommentsare based on,
mathematicallyand otherwise.New Lenox’s consultantpointed out severalareaswherethe
Professorsusedincorrectassumptions,including theflow usedandinvalid datacomparisons.PR
635. Theconclusionthattherewill be “substantialeffectsondownstreamwaterquality” in Hickory
Creek,theDesPlainesRiverandtheIllinois Riverisofveryquestionableandundisclosedscientific
andmathematicalsupport.In. anycase,theIllinois EPAconsideredthesecommentsandis awareof
point andnon-pointsourcesofnutrientsto all ofthesewaterbodies. -

Petitioners’REPLY: RespondentsagreethatPetitionersfiled thestatementsquotedinto therecord.

Thesestatementsconstituteadditional proof that IEPA was put on notice that dischargesof

phosphorusfrom NewLenoxhavethepotentialto harmHickoryCreek.SeealsoPetitioners’Reply

regardingparagraph10.

12. Publishedtreatisesplacedin therecordshowthatelevatednutrientlevelscauseimpairment
ofstreams.

“Eutrophicationis afundamentalconcernin themanagementofall waterbodies....
Thereis nowalso considerableinterestin theenrichmentofstreamsandrivers(‘see
discussionby Dodds and Welch2000). For examplein 1992, the UnitedStates
Department of Agriculture National Water Quality Inventory reported that
enrichmentand sedimentationwere the mostsignificantcausesof waterquality
degradationin 44% of>1,000,000km ofstreamsand riverssurveyedin the US
(Ii ttp://www.usda.gov/stream_restoration).Managementproblems caused by -

[nutrient] enrichment,andassociatedbenthicalgalpro4ferations,includeaesthetic
degradation...,lossofpollution-sensitiveinvertebratetaxathroughsmotheringof

- substrataby algae ..., and degradationofwater quality (particularly dissolved
oxygenandpI-i) resultingin fish kills....”
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Biggs, B.J.F. 2000.Eutrophicationofstreamsand rivers: dissolvednutrient-chlorophyll
relationshipsfor benthicalgae.J. NorthAm.Benthol.Soc. 19.17-31.(HR 187)

“Reasonsfor nutrientcriteria include:1) adverseeffectson humansanddomestic
animals, 2) aestheticimpairment, 3) interferencewith human use, 4) negative
impactson aquatic life, and5) excessivenutrientinput into downstreamsystems.”

Dodds, W K andE.B.Welch.2000.Establishingnutrientcriteria in streams.J. NorthAm.
Benthol.Soc.19:186-196.(HR 177)

“High algalgrowthcanaffectfishdistributionby alteringthephysical(algal mass
accumulation)and chemical(dissolvedoxygen,pH) characteristicsof the river
system.” -

Sabater,S., J. Armengol,E. Comas,F. Sabater,I Urrizalqui, andI. Urrutia. 2000.Algal
- biomassin a disturbedAtlanticriver: waterquality relationshipsandenvironmentalimplications.

ScienceoftheTotalEnvironment.263:185-195.(HR 210)

Thereis apositivecorrelation betweennutrientsin streamsandalgal activity.

“Thepresentanalysissuggeststhatmanagingnutrientsupplycouldnotonlyreduce
- themagnitudeofmaximumbiomass,butalso reducethefrequencyanddurationof
benthicalgalprol~ferationsin streams.”

Biggs, B.J.F. 2000. (HR 187)

ourstudyindicatesthat thereis a generallypositiverelationshipbetweenChl
[chlorophyll] and TP[totalphosphorus]in temperatestreams...“

Van Nieuwenhuyse,E.E. and JR. Jones. 1996. Phosphorus-chlorophyllrelationship in
- - temperatestreamsandits variation withstreamcatchnrentarea.Can. J. Fish. Aquat.Sci.53:99-105.

(HR 206) - -

“If streamsarenot turbid, preventingmaximumbenthicchlorophyll levelsfrom
exceeding200 mg/m2is reasonablebecausestreamswith higher levels are not
aestheticallypleasing,andtheirrecreationalusesmaybecompromised.For benthic
chlorophyllto remainbelow200mg/m2at theveryleast, TNshouldremainbelow3
mg/LandTPbelow0.4 mg/L.”

Dodds, W K andE.B. Welch.2000. (HR 184)

“Photosynthesisand respirationare the two important biologicalprocessesthat
alter theconcentrationofoxygenandcarbondioxide.In highlyproductivewaters,
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such as slow movingrivers with abundantmacrophytes,oxygen is elevatedand
carbondioxideis reducedduring thedaytime,while thereverseoccursat night.”

Allan, J. D., 1995.StreamEcology:structureandfunctionofrunningwaters. Chapman&
Hall, NewYork(HR 163)

“Diel (24 h) changesin oxygenconcentrationprovide a meansof estimating
photosynthesisandrespirationofthetotal ecosystem...”

(‘Allan, J. D. HR163) -

“Carbon- dioxidelikewisetendsto deviatefrom atmosphericequilibrium in highly
productive lowland streams where luxuriant growths of macrophytesand
microbenthicalgaecan result in diel sh~fisin dissolvedC02....Becauseof the
interdependenceofC02 concentrationandpH..., mid-daypHcan increasebyas
muchas0.5 units.” -

(Allan, J. D. HR 164)

“Dissolved 02 deficit and high pH areperhapsthe mostseverealgal-related
problemsaffecting the aquatic life-support characteristicsofa river or stream.
DeficitsofDOcanoccurwhenrespirationoforganic Cproducedbyphotosynthetic
processesin thestreamexceedsthe ability ofreaerationto supplyDO.”

(Dodds, W K andE.B. Welch.HR180)

“The contributionofalgalbiomassto thediel dissolvedoxygen(DO) variability in
- rivers is commonin systemsreceivinghigh nutrient inputs....”

- Sabater,S., J. Armengol,E. Comas,F. Sabater,I Urrizalqui, andI. Urrutia. 2000. -

(HR 216)

IEPA Response:TheAgencydisputesPetitioners’.implicationofcitedquotesin SOF¶12.These
treatisesfail to establishthat theVillage’s STP 1 dischargewould causeviolation ofwaterquality
standardsfor algalblooms,dissolvedoxygenwaterqualitystandard,andpH standard.In addition,
thesetreatisesareirrelevantasthediscussionis directed.atdevelopingcriteriafornutrients,andnot
at developingeffluentlimits for a discharge.Further,thewaterbasedeffluent limit for dissolved
oxygenwill helpto improvetheinstreamdissolvedoxygenconcentrationsin-HickoryCreekasthis

- - Creekis aneffluentdominatedstreamduringlow flow conditions.Agencyrecordat 356.

NewLenox Response:NewLenoxagreesthatthestatein responseto draft criteriabyU.S. EPAis
moving forward to developnutrient standardsand hasconveneda study group that includes - --

stakeholdersfrom numerousareas,includingpersonsthatcommentedin thisproceeding.
NewLenoxagreesthatpublishedstatements-wereplacedin therecordbyPeti-tioners,buttheyareof
limited usefulnesssincetheyarenot directedat this streamorthis effluent, theyareunswornand

14



unverified,andtheyaregenerallymoreappropriatelyconsideredin thecontextofsettinggenerally
applicablestandardsfornutrients,notderivingwaterqualitylimits foronedischargeralongastream
with manydischargers.Theprovidedsnippetsofstatementsfrom thesestudiesdo notchangethefact
thatthescienceconcerningnutrients,algalgrowth,dissolvedoxygenlevels,streamtypes,andother
factorsis bothcomplicatedanduncertain,andIllinois EPA hasacknowledged“major knowledge
gaps.”HR 356.Further, theIllinois EPA concludedspecificallyin this casethat “the incremental
nutrientloadinganticipatedto result from this projectis not expectedto increasealgaeor other
noxiousplant growth, diminish the presentaquaticcommunityor otherwiseaggravateexisting
streamconditions.”PR565.Finally, both Illinois EPAandtheBoardhaveconcludedasmuchwith
respectto theuncertainsciencesurroundingnutrientsin theopinionconcerning’theBoard’sproposal
of atechnology-basedinterim standardforphosphorus.SeeOpinion andOrder,R 04-26(April -7,
2005).

Petitioners’ REPLY: Thepartiesagreethatthequotedtreatiseswereplacedinto therecord.

Theagencyconclusionregardingtheeffectoftheincrementalnutrientloadinganticipatedto

resultfrom the expandedplant is anakedconclusionwith no supportin therecord.Indeed,if one

acceptsthe agencyprotestationsthat thereare “major knowledgegaps”regardingthe effectsof

nutrients,it is impossibleto understandhowtheagencycouldhaveanyconfidencein aconclusion

that theincrementalnutrientswill haveno effect.

Moreover, anystatementregardingtheeffectofthe“incremental”increaseis irrelevantto the

questionofwhetherthepermit couldbeissued.Thepermit to dischargeauthorizedorreauthorized

theentireNewLenoxdischargeand,thus,thepermitcouldnotbeissuedif theentiredischargealone

or in combinationwith othersourcesofpollutantsto Hickory Creekcausedorhadthepotentialto

causeaviolation ofwaterqualitystandardsin Hickory Creekoranydownstreamwater.

13. It is likely that nutrient dischargesfrom NewLenox WWTP#1 are alreadyadversely
impactingHickory Creekandthat reductionsofnutrientdischargesare neededto preventfurther
impact. (StatementofProfessorsJenkinsandLemkeHR305)

IEPA Response:The abovestatementis anopinionmadeby Professorsatthepermithearing,andis
not a statementof fact.Thereis no evidencein therecordto supportPetitioners’ statement.

New Lenox Response:Seeresponsesto 11 and-12.This statementis anunfoundedcharacterization
andconclusion,submittedin anunsworncomment,andis contraryto Illinois EPA’s conclusion.The
conclusiondoesnotexplainwhattheadverseimpactsare,andNewLenox’sstudiesandsubmissions
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showedtheopposite.HR361,364.BasedonthemacroinvertebratesurveyperformedbyNewLenox
at therequestof Illinois EPA at thelocationof thedischarge,pollution intolerantorganismsare
presentbothupstreamanddownstreamoftheexistingdischarge.PR572.

Petitioners’ REPLY: Unlike the anOnymousagencyconclusioncitedby Respondents,Professors

JenkinsandLemkedid not simplyopinewithoutanybasis.AlthoughPetitionersonly cited their

conclusionsin this paragraph,thecompleteJenkinsandLemkereportappearsin therecordaLHR

303-07.TheBoardmayjudgefor itself thestrengthoftheirconclusions.

In anyevent, thepoint hereis not whethernutrient dischargeshavecausedproblemsin

Hickory Creekbut whethertheyhavethe reasonablepotential to do so. Thepartiesagreethat

Petitionersplacedinformationin therecordshowingthattheNewLenoxdischargecouldcontribute

to violationsof theoffensiveconditionsstandard.

14. TheIEPAat thehearingon thedraftpermit acknowledgedthat it was “very possible” that
.supersaturatedoxygenlevelsfoundduring the daytimehoursin Hickory Creekaredueto algae
saturationphotosynthesis.(HR 67) - -

IEPA Response:Petitionersare taking the Agency’s commentout of context. The Agency’s
commentis referring to a phenomenonthat maybeoccurringin Hickory Creek,not in anyway,
implying that theVillage’sSTP 1 is causingthesupersaturatedoxygenlevelsin theCreek.Agency
recordat068; 361.

NewLenox Response:NewLenoxagreesthatMr. Bob MosherofIllinois EPAacknowledgedthat
it is “very possiblethat algaesaturationphotosynthesishad a part in levels of supersaturated
dissolvedoxygenlevels during theperiodof 1979 to 1997” asreportedin thedatatakenat the
U.S.G.S.streamgaugeapproximatelysevenmilesin JolietdownstreamfromNewLenox.To putthe
statementin context,in responseto follow upquestioningandin theResponsivenessSummary,Mr.
Mosheralso statedthathewasnot awareofanystudiesthat showgasbubblediseasein fish from
supersaturation.HR 068 and 361.

Petitioners’ REPLY: The partiesareagreedthat highalgaelevelsmaybecausinglargeswingsin

dissolvedoxygenlevels in Hickory Creek. - -

15. Hickory CreekalsoviolatedpHstandardsbyexceedingapHof9,likelyastheresultofalgal
activity. (HR 126)

IEPA Response:The statementis aPetitioners’statementofopinionandnot a statementoffact.
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Also, theAgency, from thereviewofits rawdata,foundthat apH valueof0.87 wasmistakenly
enteredinto thedatabase,insteadof7.87.

NewLenox Response:This conclusorystatementisbasedon anunswomcommentfromPetitioners
in therecord.It appearsto bederivedfrom Illinois EPA’s samplingattheU.S.G.S.streamgaugein
Joliet, approximatelysevenmiles downstreamfrom New Lenox’sdischargepoint. New Lenox’s
consultantpointedout thatduringtheperiodofrecord,averagepHwas7.8, only3 pH valueswere
9.0 orhigher,with two at 9.0andoneat9.1. PR640. NewLenox’spH samplingin connectionwith
its waterquality reportshowedpH rangingfrom 6.77 to 8.21 in thevicinity ofNewLenox’splant.
Illinois EPA also properly consideredits dataconcerningpH, and pointed out that in some
environments,a pH over 9.0 is not an unnatural condition. Illinois EPA also statedthat its
monitoringstationon thelowerpartofHickory Creekmaynothavesimilarmorphologyto thearea
aroundNewLenox,andthereforedrawingdirect conclusionsbetweensitesmaynotbe valid. HR
369.

Petitioners’ REPLY: Petitioners’ statementis not an opinion. The fact that Hickory Creek

frequentlyviolatespH limits wasbasedonU.S.G.S.reportsthat arecitedin thecommentletterand

includedin therecord.(HR 129-159)

Thedatacited byNew Lenoxand IEPA do not seemto bedirectedattheU.S.G.S.data.

In anyevent,with regardto Petitioners’motion, thepoint is merelythatPetitionersplaced

evidenceof high pH levels into the record, which further demonstratesthat algal blooms are

occurringin Hickory Creek. -

Current Biological Integrity of Hickory Creek

16. JEPA did not analyzethe effectsof the existingNewLenoxdischargewith a recentvalid
study.TheAntidegradationAssessmentMemorandumfromScottTwaitto AbelH~ile,Nov.26, 2002
statesthat “The mostrecentfacility relatedstreamsurveyconductedbytheAgencywasonJune10,
1991. Thefacility relatedstreamsurveyis not representativeofthestreamconditionsthatexistat
this time, sincethefacility hasbeenexpandedsincethe 1991facility relatedstreamsurveywas
conducted.”(HR 5)

IEPA Response:TheAgencydisputesPetitioners’claimthat“IEPA did notanalyzetheeffectsof
theexistingNewLenoxdischargewith arecentvalid study,”asthis claimis inaccurate.TheAgency
did, alongwith otherinformation,did considerastudyperformedby theVillage in 2003.Thestudy
showedthatno significantimpactby the-Village’sdischargeon thereceivingstreamasmeasuredby
macroinvertebrates.Agencyrecordat 368;403-418;512-521.

New Lenox Response:This statementis inaccurate.Illinois EPArequestedandreceivedarecent
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valid studyfrom NewLenox,performedby its consultantEarthTech.

Petitioners’REPLY: TheAgencyrecordmakesclearthattheagencydidnotperformanystudyfor

itself andthat fact is not contested.TheEarthTechstudy is discussedbelow.

17. Theapplicant’ contractor,Earth Tech,performeda biologicalstudyfor the VillageofNew
Lenox(HR 513-519)at IEPA‘s request(HR 660.5). Thereis extensivediscussionin theHearing

- RecordamongIEPAstaffregardingdeficienciesin theEarth Techstudy. (HR537,HR556-558,HR
561, HR661-698).

IEPA Response:The Agency disputes Petitioners’ statementsthat the Village’s study was
“deficient.” Thediscussionin therecordsimplyprovidestheviews-~,f-variousAgencystaffmembers
whowereinvolvedin reviewingtheVillage’sstudy.Mostofthediscussionwasfocusedonvarious
valid methodologiesthatcouldhavebeenusedforperformingMBI analysis.Agencyrecordat665;
671; 674-675.Someof the tolerancevaluesassignedto severalspecieswerenot asthe Agency
would have assignedthem. Agency record at 370. The consultantmadethesechangesand
recalculatedthe MBI results.Thedifferencebetweenthe two resultswas relativelyminor. The
pertinentinquiry hereis whethertheVillage’s study is adequatein determiningtheimpactofthe
Village’sexistingdischargeon theaquaticlifeofHickoryCreek.Theoverall conclusionofthestudy
wasthatastherewasverylittle differencebetweenupstream-and-downstreariMBI values,therewas
aninsignificantorno adverseeffectonthereceivingstreamfrom theeffluent,Agencyrecordat370;
562. -

New Lenox Response:New Lenoxagreesthatits consultantperformedabiological study,andit
was subject to extensivediscussionsand appropriateinternal agencydeliberation about the
informationit providedaswell asgeneraldiscussionsaboutthemannerinwhich thesestudiesare
performed.Theconclusionthatthestudywas“deficient” is aninappropriatecharacterization,and
omits substantialparts of Illinois EPA’s thoughtful and thoroughdeliberations.The agency’s
deliberationsreflect that therearevariousmethodologiesfor performingMBIs, and therewere
initially differencesbetweenIllinois EPA staffmembers’practiceandNew Lenox’sconsultant,
whichwereaddressedby Illinois EPA andNewLenox’sconsultant.Thosedifferencesincludedthe
mannerin whichtheMBI wascalculatedandthetolerancevalues-assignedto certainspecies,aswell
asprocedures,”beyond[thestaffmembers”] ownfamiliarity andpractice.”Illinois EPA hasalso
recognizedthedifficulty ofperforminganMB-I assessmentandthevariationsin acceptablemethods
thatneverthelessmaystill notbeperfect.Forexample,oneoftheIllinois EPA staffmemberscjted
byPetitionershasstatedthatevenits own“bug-samplingmethods(astheyarecurrentlydefined)fall
shortofadequatelyaddressinghowto control for habitatorflow influencesonmacroinvertebrate
samplescollectedat differencesites.”PR 665; Seealso671, 674-75.

As recognizedby Illinois EPA, thereis no regulatorymethodto performtheMBI. SeePR
674-75.New Lenox’sconsultantwasneverthelessableto satisfyIllinois EPA’s concernsaboutthe
studyand Illinois EPAmadeadecisionto relyon thestudyaspartoftheinformationthatinformed
its decision.The consultantrevisedthe MBI valuesto accordwith the Illinois EPA’s preferred
methodology,whichproducedarelativelyminordifferencefrom theoriginally calculatedMBI. HR
370.Illinois EPA subsequentlyverifiedthevalidityandacceptability~ ehr~cterimthe
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currentconditionofHickory Creek.HR 370; PR019. -

Petitioners’ REPLY: Nothing statedby either of the Respondentsconflicts with Petitioners’

statementthatthereis substantialdiscussionin therecordregardingdeficienciesin theEarthTech

study. -

18. A Sept.24, 2002 internal IEPA emailfrom Howard Essig to RoySmogerstates, “The
macroinvertebratememopreparedby Earth Techis one ofthepooreststudiesI haveseenin a
while. “It isfurtherstatedthat “StatementsmadebyEarth Techon page3 oftheir reportareall
without merit. Theydo not backup anyof their statementswith data.For exampletheyattribute
differencesin taxabetweenstationsto variationsin streamflow, dissolvedoxygenlevelsandhabitat
types-but theyprovidedno streamflow or dissolvedoxygendata. “It is still furtherstatedin this
emailthat “Earth Techalso indicatedthat thecurrent baseflowofHickory Creekis adequateto
dilute thevolumedischargedfromtheWWI’P. Theydidnotprovideanyflow dataonHickory Creek
or theNewLenoxWWTPto backup this claim.” (HR 666-7)

IEPA Response:The statementcited by Petitioners is a dialoguebetweentwo Agency staff
members,andisnot theAgency’sfinal conclusiononthevalidityoftheVillage’s studyforintended
purposes.TheAgency’sconsiderstheVillage’sstudyasvalid for itslimitedpurposeto showthatthe
existingdischargeis notadverselyimpactingHickory Creek.Agencyrecordat 370; 562.

New-LenoxResponse:Seeresp.to par. 17. Thediscussionwithin Illinois EPAis evidenceofproper
internaldeliberationsin thismatterbetweenvariousstaffmembersprior to thetime Illinois EPA
madeadecision,andthecitedmemorandumis evidenceofonestaffmembers’viewsandcomments
earlyin theprocess.It wasnot Illinois EPA’s ultimateconclusionwith respectto thestudy.There
wereongoingdiscussionsbetweenNew Lenoxand Illinois EPA,andIllinois EPA wasultimately

- satisfiedthat thestudywassoundnotwithstandingminor variationsin procedure.

Petitioners’REPLY: IEPA andNewLenoxstateadditionalfactsbut do notdenythatthestatement

madein Petitionersstatementoffactsappearsin theagencyrecord.

19. Anotherinternal IEPA memo, the Oct. 9, 2002 Memorandumfrom RoySmogerto Bob
Mosher,summarizesthereviewsbySmoger,HowardEssigandMarkJosephoftheEarthTechstudy
andrecommendsthatthestudybe conductedagain. Thismemostates, “Wefindit d~fficult tojudge
thevalidity of theanalysesand conclusionsbecausethestudyuseddifferentcollection methods,
d~fferenttaxon-tolerancevalues, and different criteria for interpretingMBI scoresthan those
typicallyusedbyIllinois EPA.In addition, thereportdoesnot containenoughspec~ficinformation
on habitat, waterchemistry,andflow. “ Thememoconcludes,“ThereforewerecommendthatEarth
Techconductthesurveyagainfollowing theguidelineslistedbelow.” (HR 559-560).

IEPA Response:The statementcited by Petitionersis a dialoguebetweentwo Agency staff
members,and is not the Agency’s final conclusionon the validity of the Village’s study. The
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discussionstemsfrom thefactthattheproceduresusedbytheVillage’s consultantwerenotexactly
- astheAgencywouldhaveused.Thediscussionalsoshowsthattherearealternativefieldsampling

practices.Basedon the informationreceivedfrom the Village’s consultantduring the Agency
review,theAgencyconcludedthatthestudyis validandacceptablewayofcharacterizingthecurrent
conditionsofHickory Creek.Agencyrecordat 370; 562.

NewLenox Response:SeeResp.par. 17 and18. In addition,New Lenoxnotesthatthepreferred
proceduresandguidelinesofcertainstaffmembersthatreviewedthestudyhavenotheenadopt-ed-as
regulation,and to the extentNew Lenox’s consultantuseddifferent procedures,its studywas
ultimatelydeterminedto besoundby Illinois EPA, andis evidenceproperlyrelieduponby Illinois
EPA. - - -

Petitioners’ REPLY: SeeReplyregardingparagraph18.

20. ANov.25,2002emailindicatesconfusionon whetherIEPAfieldstaffwouldredothestudy.
(HR 700)A Nov. 26, 2002emailfrom IEPA‘s GreggGoodshowsIEPA ‘s decisionto ignore the
Earth Techstudy,stating, “Therefore,forgetusingthecontractor~ bugstudy.” Onthesameday,
JEPA referencedthe study in the AntidegradationAssessment.AntidegradationAssessment
Memorandumfrom ScottTwait to AbelHaile, Nov. 26, 2002 (HR 5): “New Lenoxsponsoreda
macroinvertebratesurveyofHickory Creekat this location in August2002. Pollution intolerant
organismswerefoundboth upstreamanddownstreamoftheexistingdischarge.” (HR 562)

IEPA Response:The AgencydisputesPetitioners’unfoundedclaimthat theGreggGood’semailin
anywayrepresentstheAgency’sdecisionto ignoretheEarthTechstudy.Uponreviewingthebasis
for listing Hickory Creekas“partial impairment,”theAgencyconcludedthatthedecisionto list as
partial impairmentwasratherbasedon violationofstandardsfor totaldissolvedsolids,andnoton
biological information. The Agency’s conclusionis also supportedby the Village’s study that
pollution intolerantorganismswerefoundbothupstreamanddownstreamoftheVillage’s STP 1
existingdischarge.Agencyrecordat562. -

NewLenoxResponse:ThisparagraphcOntainsinappropriatecharacterizationson thestateofmind
ofIllinois EPAfield staffthatarenotsupportedbytherecord.Illinois EPAdid notmakeadecision
to ignore the EarthTechstudy but, havingaskedfor it, utilized and relied on it asuseful and

- importantinformationfor purposesoftheAnti-DegradationAssessment.As explainedby Gregg
Goodin thecited email,Illinois EPA also wentback andreviewedthebasisfor listing Hickory
Creekas“partial impairment,”anddeterminedthatthebasisforthelistingwasviolationofst-andards-
governingtotal dissolvedsolids. Illinois EPA thereforerecommendedandNew Lenox agreedto
accepta limitation for total dissolvedsolids. Finally, thecitedemail is evidenceofthe extensive
internaldeliberationsthatproperlyoccurred.Theyshouldnotbe-usedasevidenceof“confusion,”
nordo internalagencydeliberationschangetheappropriateanalysis&t2d conclusionsoftheAgency
reflectedin theNPDESPermit,ResponsivenessSummaryand theAnti-DegradationAssessment.

Petitioners’ REPLY: Respondentsdo notdenythat thequotedstatementsweremadein therecord.

Regarding“confusion,”seeHR700thatlooksbackon thedebateregardingthecontractorbugstudy,
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the 303(d) listing and the New Lenox survey,and describestheseas“a real headache”and as

involving “snafu’s.”

21; Therecorddoesnotcontainanystudyofthepotentialeffectofincreaseddischargesfromthe
plant on Hickory Creekor theDesP/amesRiver.In an emailofSeptember9, 2002,IEPA ‘.s Robert
Mosher wrote, “There is no good way to predict what impact the expansionmay have
(antidegradation)....”(HR 660.5) -

IEPA Response:None -

New Lenox Response:TherecordcontainsextensiveevidenceofappropriateAgencydeliberations,
includingbyBobMosher,concerningthewaterqualityin HickoryCreekandtheplant’seffectonit.
After theAgencyweighedall ofthe informationbeforeit, it wasableto makeadecisionthatthe

current causeofimpairmentin theCreekwastotaldissolvedsolids,andapermitlimit wasincluded
in thepermit.With respectto the DesPlainesRiver, considerationofpotentialimpactswould be
entirelyspeculative.

Petitioners’ REPLY: The partiesareagreedthat theagencydeterminedthat the reasonfor the

3 03(d)listing was from violationsof thenumericstandardfor total dissolvedsolids.

Therecordshowsthattheagencyneverdeterminedthereasonfor whyHickoryCreekis now

a “C” streamorthereasonsfor thereportedexcessalgal bloomsin thestream.

Copper

22. In the reasonablepotential analysisfor copper done for this permit mod~fication
- - (MemorandumofJuly16, 2002from ScottTwait to AbelHaile), the concentrationofthehighest

samplewas20.5pg/Iwhile thechronicstandardfor copperat thehardnesslevelfoundin Hickory
Creekis 20.6~ug/l.IEPA‘s calculationofthereasonablepotentialfor a violation ofwaterquality
standardsfor copperusingtheUS.EPAmethodrevealedthattherewasa reasonablepotentialfor
thelevelofcopperto bemorethandoubletheacutewaterqualitystandardforcopperandto exceed
thechronicstandardby a factor ofover3.7. (HR 508)

IEPA Response:Theresultsof the two coppersamplescollectedby the Village’s STP 1 were
0.0141mg/L and0.0205mg/L. Theaverageofthecoppersampleswas0.0173mg/L. As this valueis
lessthanthechronicwaterquality standardof0.0206mg/L, theAgencydeterminedthattherewas
no reasonto incorporatepermit limits for copper.

NewLenox Response:Illinois EPAconsideredtheU~S.EPAmethodaswell asthiscomment.In its
ResponsivenessSummary,Illinois EPA concludedthatfor thechronicstandardatissuehere,on an
averagebasis,theeffluentis notlikely to exceedthatvalue.HR 363. In ScottTwait’s memorandum
concerningwaterqualitybasedeffluentlimits, Illinois EPAdeterminedinaccordancewith Agency
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policy thatit wouldnotusethehighmultiplierusedinU.S. EPA’smethodbecausethatmethoddoes
notyield validresultswhenonlyasmallsamplepopulationexists.Illinois EPAalsoconcludedthat
this facility hadbeenpreviouslyidentifiedashavingalow risk for high levelsofmetals.PR509.
Further,basedon Illinois EPA’sknowledgeofotherdischargersto theCreekandaknownproblem
with copperin at leastsomesegmentsofHickory Creek,whichcouldbe expectedto beexplored
throughdiscovery,Illinois EPA reasonablyconcludedthattheNewLenoxdischargewould-notbe
likely to causeaviolationofwaterqualitystandard.

Petitioners’ REPLY: Respondentsrestatethe facts statedin Petitioners’ statementand state

additionalfactsbutdo notdenythe statementmadeby Petitioners.

The AgencyProceedings - -

23. On January5, 2003, IEPA gavenoticethat it hadmadea tentativedecisionto renewa
NPDESpermitto NewLenoxto dischargeintoHickoryCreekThedraftrenewedpermitallowedthe
NewLenoxplant to increaseits designaverageflowfrom 1.54 million gallonsperday to 2.516
million gallonsperday. (HR1-15) -

- IEPA Response:None

NewLenox Response:NewLenoxagreeswith this paragraph.

Petitioners’ REPLY: The partiesagree

24. After reviewinga copyofthedraftpermit, Petitionerscommentedthroughtestimonygivenat
- apublic hearingheldon thedraftpermiton April 24, 2003 in theNewLenoxCouncil Chambers.
(HR 61-87)

IEPA Response:None -

New Lenox Response:New Lenoxagreeswith thisparagraph. -

Petitioners’ REPLY: Thepartiesagree. -

25. Nooneappearedat thehearingon behalfoftheapplicant,whichchosenot toparticipatein
thehearing. (HR 61-87). -

IEPA Response:None

New Lenox Response:New Lenox disputesthat it did not appearat the Public Hearing.The
attendancesheetshowsthat Mike Tiurley, theWastewaterTreatmentPlantSuperintendent,was
presentat thehearing.HR 055. New Lenoxwasnot requestedto providecommentatthehearing,
andin light ofthefact thatthepurposeofthehearingis forIllinois EPA to provideinformationto
thepublicandacceptpublic comments,thisis consistentwith theregulationsgoverningthehearing.
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As theapplicant,undertheregulationsNew Lenoxis not in thesamepositionasamemberof the
public. Therecordreflectstheextensiveinformationprovided-toIllinois EPAprior to thehearingto
enableit tohold aninformativeandmeaningfulpublichearingandcommentperiod,asevidencedby
Petitioners’extensiveparticipationandvoluminoussubmittals. -

Petitioners’REPLY: Petitionerswill notargueaboutwhatit meansto “appear”atahearing.The

partiesagreethatNew Lenoxofferedno commentat thehearing.

26. At thehearing,IEPA answeredthat it haddoneno studiesofalternativesto allowing the
dischargeotherthan to reviewa sthdyof/andtreatmentdonebytheapplicant’scontractorandthat
it hadnot madeanystudyof thecostofremovingphosphorusor nitrogenat theplant. (HR 73-4)

IEPA Response:A studyperformedby theIllinois AssociatedofWastewaterAgencies(IAWA)
regardingcostandefficiencyofnutrienttreatmentwasbeforetheAgencyatthetimetheAgencywas
making its final decision.At the hearing,the Agencyindicatedthat “a 2.5 MGD plant addition
capabilitiesto removebothnitrogenandphosphorusis estimatedto havecapitalcostin excessof
$5.4million. This doesnot includetheannualoperationsandmaintenance~-sts~”Agencyrecordat
74; 358.

New Lenox Response:As notedby this paragraphand discussedat the hearing,New Lenox’s
consultantperformedan analysisof spray irrigation either at farmland or on a golf courseas
alternativesto thedischarge,and New Lenoxalso consideredalternativedischargelocations.PR
403, 634; ill 1372-374.In addition,asnotedatthehearing,theIllinois AssociatedofWastewater
Agencies(IAWA) attherequestofIllinois EPAperformedastudyconcerningcostandefficiencyof
nutrienttreatment,whichwasbeforeIllinois EPA atthetimeit madeits decisionandis consequently
properlypartoftherecord.HR 74.All partiesinvolvedin thisproceedingareawareofthecontentof
that study. -

Petitioners’REPLY: Respondentsdo not contestthestatementmadebyPetitionersasto whatthe

agencyhadstudiedasofthedateofthehearing.

The statementthat all partieswere awareof the content of the IAWA statementis not

supportedby anycitationto therecordandis false.Moreover,theIAWA studyis irrelevantasit did

not considerthenecessityofNewLenox dischargingwastewaterinto Hickory Creekthatwasnot

treatedfornutrients. - --

27. In their commentsand testimony,Petitionersraisedlegal andscientificissuesregarding
flawsin thedraftpermitand in IEPA~ considerationofthedraftpermit including:

a. The draftpermit alloweddischargesofphosphorusand nitrogen that cause,havea
reasonablepotentialto causeor contributeto violationsofthewaterqualitystandards
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regarding offensivecondition, 35 Ill. Adm. Code 302.203, in violation of 40 CFR
122.44(d)and35111.AdmCode309.141.Nutrientsarethelikely causeofalgalblooms
andotherunnaturalplantgrowth thathavebeenreportedin thecreek (HR68)

b. Evidence,neverdisputedin the record, thatHickory Creeknow violatesstatewater
qualitystandardsregardingoffensiveconditionsbecauseofalgalblooms.(see¶~J6-9

- above) -

- c. Thatthedraftpermitalloweddischargesthatmaycause,havea reasonablepotentialto
causeor contributeto violationsofstatewaterquality standardsregardingdissolved
oxygen,35111.Adm302.206,andcopper,35111.Adm.Code302.208(e)in violationof4O
CFR122.44(d)and 35111.Adm.Code309.141.(HR 68, HR265-6)

d. Thatthedraftpermitand thestudiesandlackofstudiesthat ledto thecreationofthe
draftpermitdid not complywith Illinois antidegradationrulesprotectingtheexisting
usesofthe receivingwaters. 35 Ill. AdmCode302.105(a)becausestudieswere not

- properly conductedto determinethepotentialeffectofthedraftpermiton existinguses
ofthestreamandbecauseIEPAtookno stepsto determineifexistingrecreationaluses
ofthestreammightbe impactedbythelackofdisinfectionofwastewaterfrom theplant

-in monthsoutsideofMay throughOctober. (HR265, HR82)

IEPA Response:None

NewLenox Response:NewLenoxagreesthatPetitionersavailedthemselvesoftheopportunityto
provideextensivepublic commentand raisedvarious argumentsincluding thosecited in this
paragraph,all ofwhichwerefully consideredbyIllinois EPA. To theextentraisedin themotion,the
characterizationoftheseissuesas“flaws” in thedraftpermitconstitutes(a) a legal argument,not a
factand(b) theseargumentswererejectedby Illinois EPA,asfully explainedin itsResponsiveness
Summary.HR 352-376.

Petitioners’ REPLY: The partiesagreethatPetitionersmadecommentsinto therecordsufficientto

raisetheissuesraisedin this appeal. - -

28. Further, PetitionersurgedthattheIEPA takethestepsnecessaryto complywith.35111.Adm.
Code302.105(c).Petitionerspresentedcommentsthatthealternativesto allowing theincreasein
pollutionwerenotreasonablyweighedprior to theissuanceofthedraftpermitandthatmanyofthe
costsofproceedingunderthedraftpermit wereignored. William Eyring,SeniorEngineerfor the
Centerof NeighborhoodTechnology,raised concernsabout the social and economiccostsof
expandingthe plant in the center of the Village. (HR 120-1) Jim Bland test~fledthat the
environmentaleffectsofthekindsofdevelopmentthatwouldbefacilitatedby the-plantexpansion
werenot considered.(HR 78-79,HR 109)Petitionerstes4fledthattheestimatedcostsofa/ternatives
(e.g. landtreatmentandlandapplicationoftreatedwastewa~ei)to allowingtheincreaseddischarge
wereunreasonablyinflatedandthecostsofminimizingnutrientdischargeswerenot considered.
EnvironmentaleconomistJeffSwanorequesteda life cycleanalysisbeperformedon all considered
alternativesasan appropriateeconomicassessmentof thecoststo providea bettercost-benefit
analysisandto providethepublicwith a costs-per-treated-volumefigure. (HR 70-2)
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- IEPA Response:The AgencydisputesPetitioners’thosestatementthatconstituteinterpretationof
theBoardregulations.Such statementsarenot undisputedstatementsof facts.Further,sincethe
permithearingwasonly an informationalhearingandno testimonywasallowed,Petitionerscould
nothavetestifiedat thehearing. -

New LenoxResponse:NewLenoxdoesnotdisputethegeneralsummaryofPetitioners’comments,
butPetitioners’characterizationof“thestepsnecessaryto complywith” regulationsandits adviceto
Illinois EPAconcerningsameconstitutesalegal argument,notafact.New Lenoxdisagreesthatany
Petitiioners“testified,” aspublic commentsrepresentunswornstatementsbypartiesnotsubjectto
crossexamination.NewLenoxdisputesthat theseparticularcommentsarerelevantto theextentthey
concernthe “kinds of developmentthat would be facilitatedby the plant expansion,”which is a
considerationoutsidethescop~of Illinois EPA’s reviewoftheimpactofthis particulartreatment
plant, not the land useconsiderationsthat areproperlywithin thediscretionof New Lenox.New
Lenox is not awareofMr. Swano’s credentialsorqualificationsasan “environmentaleconomist.”
New Lenoxd-isputesthat its estimatedcostofalternativeswereunreasonablyinflated,andnotesthat
Mr. Swano’scommentsconcerningland applicationwere not theresultofhis own independent
analysisbut werebasedon information from SchafferInternational,a companyin thebusinessof
selling landapplicationsystems.HR 71.

Petitioners’REPLY: SeeReplyto responsesto paragraph27.

29. Petitionersaskedthatall technicallyand economicallyreasonablemeasuresto avoidor
minimizetheextentoftheproposedincreasein pollutantloadingsbe incorporatedinto thepermit
and that thepermit be improvedin a numberofrespectsincluding that,’

a. It providefor economicallyfeasiblecontrolson thedischargeofnutrientsincluding
phosphorusandnitrogen,’

b. Thelimits in thepermitbe improvedto preventdischargesthatcouldcauseor contribute
to violations ofwaterquality standardsregardingoffensiveconditionsand dissolved
oxygen;

c. Thatproper biological studiesbe conductedto assurethat the dischargewould not
- adverselyaffectexistingusesofthestream,’

d. ThatIEPAseriouslyconsiderwhetherthe increaseddischargewasactuallynecessaryin
light ofpotentialalternatives;and

e. ThatIEPA seriouslyconsideralternativesto allowing the levels ofpollutants in the
streamsthat wouldbe allowedby thedraftpermit. -

(HR 112-3,120-1,126, 265-267)

IEPA Response:None -

NewLenox Response:New Lenoxdoesnot disputethegeneralsummaryofPetitionerscomments
presentedbythisparagraph.New Lenoxbelievesthat Illinois EPAdid seriouslyconsideralternatives
in thismatter,asnotedin its ResponsivenessSummaryatHR 372-374.

Petitioners’REPLY: SeeReplyto responsesto paragraph27
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30. Inparticular, JimBland, an experton eutrophication,- test~fledon behalfoftheDesFlames
RiverWatershedAllianceat thepublic hearingthat “Data concerningincreasednutrientloading,
especiallyphosphorusis not includedin theproposedpermit.... Ona longtermbasistheproposed
increasein dischargewill increasethe “attachedalgae” (periphytonthat coverstherocksand
bottomrubble thatare characteristicofthis reach (c.f EcologicalEffectsof Wastewater,E.B.
Welch).Thisincreasein streamproductivityhasthecapacityto dramaticallyalter thecharacterof
theinvertebratecommunitiesdowngradientfrom theSTP.” (HR 110)

IEPA Response:The Agencyobjectsto Petitioners’ claimthat Mr. Jim Blandis “an experton
eutrophication,”asthisclaimis not supportedin therecord.Also, theAgencydisputesPetitioners’
commentthat Mr. Bland“testified”, asthepermit hearingwasonly an-informationhearing,Mr.
Blandcouldnothavetestifiedat thishearing. -

NewLenox Response:New Lenoxmovesto strikethestatementthatMr. Jim Blandis “an expert
oneutrophication,”asthishasnotbeenestablishedbyhiscomments.Further,NewLenoxdisagrees
thatMr. Bland“testified” in this case,ashewasunswornandnotsubjectto cross-examination.New
Lenox doesnot dispute that Mr. Bland madethe-quoted comments,which show a lack of
understandingof the relationshipbetweenappropriatepermit considerationsasopposedto what
would be consideredin a rulemakingor settinga TMDL. Illinois EPA fully consideredthe
comments,andstatedthat“Streamswouldbeexpectedto-exhibiteitheronekind ofalgal growthor
another,[i.e. planktonicorperiphyton]”dependingon avarietyoffactors,and“thebestmeasureof
whether[fishareadverselyimpacted]is to look atthe local fishpopulation.Hickory Creekhasfish
populationsthat arenot indicativeof low dissolvedoxygenconcentrations.”HR361. Illinois EPA
also concludedbasedon relevantdatafor 2003that all measurementsin Hickory Creekmeetthe
waterqualitystandardfor dissolvedoxygen.HR 364.

Petitioners’REPLY: RespondentsagreethatMr. Blandplacedthequotedviewson therecordand

therebyput IEPA on notice.

31. In addition,Mr. BlandaskedthatJEPA “Speedup theanalysisofnutrientloadinginfluences
and apply this analysis to the existingpermit spec~flcation.Documentthe direct influencesof
phosphoruswhichalreadyexistat thestream.” (HR 113)

IEPA Response:None -

NewLenox Response:Seeresp.to par. 30. NewLenoxdoesnotdisputethatMr. Blandmadethe
quotedcomments.NewLenoxnotesthat Illinois EPA-fully consideredthemaspartof its permit
proceedings.NewLenoxalsonotesthatIllinois EPAhasconvenedawork group,andthiscomment
is moreproperlydirectedin the contextofthat proceedingthanaspecificpermitproceeding.

Petitioners’REPLY: SeeReplyto responseto paragraph30.

32. In posthearing comments,Beth Wentzelof thePrairie RiversNetworkstatedthat “The
literaturesupportstheclaimthatexcessnutrients,nitrogenandphosphorus,canimpair streamsby
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affecting dissolvedoxygenconcentrations,causingnuisancealgal bloomsand causingother
problems.” (HR 125) Sheconcludedthat “As describedat the hearing, the existingfacility
dischargesnitrogen andphosphorusto Hickory Creekat concentrationsthat exceedinstream
concentrations.Accordingto USGSflow data, Hickory Creekis regularly dominatedby effluent
flow. As demonstratedaboveand through testimonyprovided by local residentsat thepublic
hearing,thereis reasonablepotentialthatinstreamconcentrationscause-violations-ofwaterquality
standards.Becausethe dischargefrom NewLenoxSTP #1 contributesto theseviolations, the

- existingdischargeis illegal andan expansionofthedischargewouldbeillegal. Prior to issuanceof
thispermit, IEPA mustdeterminewaterquality basedeffluentlimitsfor nitrogenandphosphorus
thatensurethatwaterqualitystandardswill besatisfiedinstream.Alternatively,theapplicantmust
adoptan alternativethat doesnot require dischargeofnutrients to Hickory Creek” (HR 126)

IEPA Response:None - -

New Lenox Respons-e:New Lenox doesnotdisputethat Ms. Wentzelmadetheabovecomments
andconclusions,althoughNewLenox disagreeswith theircontentandnotesthattheyconstitutea
legalconclusion.In anycase,Illinois EPAfully consideredthesecomments.Seeresp.to par. 5, 6, 9, -

10,11-15.

Petitioners’ REPLY: ThepartiesagreethatMs. Wentzelplacedthequotedremarksintotherecord.

33. Atthepublichearing,AlbertEttingeroftheEnvironmentalLaw & Policy Centeraskedthe
Agencytoprovidean estimateofthecostofremovingphosphorusandthecostofremovingnitrogen
fromthe discharge.(HR 73-4) -

IEPA Response:None

New Lenox Response:New Lenoxdoesnotdisputethat Mr. Ettingermadethe aboverequestand
- - also submittedcommentsin this proceeding.New Lenoxnotesthat Illinois EPA hadbeforeit the

- studypreparedby theIllinois AssociationofWastewaterAgenciesat therequestofIllinois EPA,
which containedinformationon thecostassociatedwith removingnutrients.Seeresp.to par. 26;

Petitioners’ REPLY: ThepartiesagreethatMr. Ettingermadethequotedcommentintotherecord.

As describedin the ResponsivenessSummary,the IAWA report containedonly general

informationon thecostofremovingbothnitrogenandphosphorusatoneparticularlevel. TheIAWA

studydid not purportto considerwhetherit wasnecessaryfor New Lenox to dischargewithout

providingphosphorusremoval.JEPAin theResponsivenessSummarydid notpurportto makeany

determinationasto theneedforNewLenoxto increaseits dischargewithouttreatingthewastewater

to removephosphorus.(HR 358)
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34. Cynthia SkrukrudPh.D. testifiedon behalfof the Sierra Club that “using thestandard
USEPAmethodwhereyouuseamultiplier tocomeup with a 95percent... reasonablepotential,the
coppersuggestedthat thereshouldbefurther analysis.But thenfurther in thememorandum,it’s
reportedthat all coppersamplesreportedwere less than the acuteand chronic water quality
standards-andthe conclusionwas that no regulationof copperis necessaryand no monitoring
beyondroutinerequirementsis needed.My concernis thattherewereonlytwo samplestaken.And
ofthosetwosamples,Ionlyknowwhatoneofthemwas.Butoneofthem,thesamplemeasured20.5
microgramsperliter. Thechronicstandardis 20.6microgramsper liter. It certainlywouldseem
giventhatyouhaveonly two samples,andyouaresocloseto a violation ofthechronicstandard
there, thatI wouldthinkthatthereis a reasonablepotentialfor violation ofthechronicstandard,
and thatbecausetherewere ... sofewsamplesthat it needsto be investigatedfurther.” (HR 70)

IEPA Response:None -

New LenoxResponse:New LenoxdoesnotdisputethatMs. Skrukrudmadetheabovecomments
andconclusions,althoughNew Lenoxdisagreeswith theircontent.Seeresp,to par. 22.

Petitioners’REPLY: AgainthepartiesagreethatPetitionersraisedtheissue---beforethe-agencythat

theynow raisein -this appeal. -

.~5. In a post-hearingletterandattachments(HR 264-265),Skrukrudwrote:

ReasonablePotentialAnalysisto ExceedWaterQualityStandards

The USEPArecommendedmethodfor ReasonablePotentialAnalysisis to usea
- multiplier to determinethepotential to exceeda givenstandardwhen a small

- numberofsampleshavebeencollected. It is preciselybecausesofew data are
collectedthat the multiplier is needed.IEPA‘s decisionto abandonthe method
recommendedby USEPAin TechnicalSupportDocumentfor WaterQualityBased
ToxicsControl is not acceptable.IEPA shouldeitherusethe multiplier in their
analysisor require thatmoresamplesbe collected

YetIEPAconcludesfrom this limiteddata setthatthereis no needforadditional
coppermonitoringIf themeasuredvaluehadbeen20. 7pg/linsteadof2O.5,would
further investigation have been required? Are we then to believe that IEPA
considers20.-Sand 20.7pg/l to be statistically different?Theconfusingsituation
which-existswith IEPA ‘s methodofdirectcomparisonofsamplevaluesto standards

- is exactlywhythestatisticalmethodrecommendedbyUSEPAshouldbeemployed.”

IEPA Response:None -

New Lenox Response:New Lenox doesnot disputethat Ms. Wentzel submittedthe above
comments,althoughNewLenoxdisagreeswith theircontent.Seeresp.to par. 5, 6, 9, 10, 11-15.
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Petitioners’REPLY: SeeReplyto responseto paragraph34.

36. Skrukrudfurther commented.’

InadequateConsiderationofAlternatives

In additionto theotherflawsin theantidegradationanalysis,theanalysismakesno
seriouseffort to consideralternativesor to rationally weighwhethertheproposed
newdischargeis socially or economicallynecessary.

Nutrientremovalis alreadyrequiredfor NewLenoxbythe Clean WaterActand
Illinois lawgiventhatthedischargeisplainlycausingor contributingto violations
of state narrative water quality standardsandprobably statedissolvedoxygen
standards.AlthoughtheAgencyis notnowrequiringnutrientremoval,it concedes
that requirementsfor nutrientremovalare likely to go into effectduring the life of
the proposedexpansion.It is, thus, unreasonableto decideon the merits of
permitting this expansionwithout explicit considerationof the costsof nutrient
removal. The Agencywrongly rejects land treatmentand other optionsas too
expensiveboth by overpricingland treatmentand by ignoringpotentially huge
futurecapitalandoperationcoststhatwill beincurredbypermittingthis discharge
expansion.”(HR267)

IEPA Response:None

New Lenox Response:New Lenox doesnot disputethat Ms. Skrukrudsubmittedthe above
comments,althoughNew Lenoxdisagreeswith theircontent.Seeresp.to par.5, 6, 9, 10, 11-15.

Petitioners’ REPLY: SeeReplyto responseto paragraph34.

The Final Permitand ResponsivenessDocument

7. On October31, 2003,Illinois EPA issuedthepermitthat issubjectto thecurrentappeal.The
final permitcontainssomechangesfrom thedraft includingrequiredlevelsofdissolvedoxygenin
theeffluentand a limit on total dissolvedsolids. Thefinal permitdid notplaceany limits on the
dischargeofphosphorus,nitrogenor copper. (HR 341-50)

IEPA Response:None -

NewLenoxResponse:NewLenox-agreesthatIllinois EPAissuedthepermitsubjectto thecurrent
appealon October31,2003.Inresponseto commentsmadeduringthepubliccommentperiodandto
informationbeforeIllinois EPA,theagencyrecommendedandNewLenoxagreedto acceptcertain
limits without challenge.NewLenoxnotesthatit did notchallengethelimits,but thisdoesnotmean
thoselimits werenotchallengeableorwererequired.Theyincludelimits ondissolvedoxygen,total
dissolvedsolids,andammonia.
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Petitioners’ REPLY: Thepartiesagreeregardingthecontentsofthepermit,which, in anycase,

speaksfor itself.

38. Thepermitsetno limitfor copper.(HR 343)Noexplanationappearsin therecordasto why
theAgencyproceededin conflict with the US. EPA recOmmendedmethodfor determiningthe
reasonablepotentialto violatetheacutecopperstandard.No studywasdoneunder35 Ill. Adm.
Code302.102to developa mixingzoneanalysis.Regardingthechronicstandard,theNewLenox
ResponsivenessSummarystates “It is importantto rememberthatthis commentis dealingwith
reasonablepotentialto exceeda chronicwaterqualitystandard.Bydefinition, a chronicstandard
mustnotbeexceededin the receivingstreambytheaverageofat leastfoursamples.”(HR363) Yet
thereis no discussionofthepossibilityofrequiringmoresamplesthan thetwoprovided.

IEPA Response:Facilities such astheVillage’s STP 1 thathavebeenidentifiedthroughthepre-
treatmentprogramashavinga low risk for high levels-of metalsarenot a significant sourceof
copper.Asnoknownsourceofcopperis dischargingintotheVillage’s STP1, andthesampleresults
werebelowthechronicwaterqualitystandard,theAgencydeterminedthatno permitconditionsfor
copperarenecessary.TheAgency’sdecisionto not in-corporatecopperlimits is consistentwith the
Act andBoardregulations.

New Lenox Response:NewLenoxagreesthat no permitlimit wasset for copper.

Petitioners’ REPLY: The partiesagreethatno limit wasset for copper.With regardto theIEPA’s

explanationfor the lack of a copperlimit, seePetitioners’ Reply Memorandumin Supportof

SummaryJudgmentat25.

39. Thefinalpermitalloweda monthlydaily averageincreaseof82lbs ofCBOD5anddidnot
placeanylimit on thedischargeofCBOD5otherthattheeffluentlimit of35Ill. Adm.Code.304.120.
(HR 342-3) - - -

IEPA Response:None - - -

New LenoxResponse:NewLenoxdisagreesthatno permitlimit wassetfor CBOD5.SeePR652,
which showsthepermit doescontaina daily averageandadailymaximumvaluefor CBOD5.

Petitioners’ REPLY: NewLenoxmisunderstandsPetitionersfactualstatement.AsPetitionersstate,

thereis apermit limit basedon 35 Ill. Adm. Code304.1-20. -

40. No limits weresetforphosphorusor nitrogen. (HR 343) Other than to mentionthata study
donebytheIllinois AssociationofWastewaterAgencies(neverplacedin therecord)indicatingthat
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thecombinedcostsoftreatingnitrogen to an unmentionedlevelandphosphorusto the levelof0.5
mg/Lmight costcapitalcostsof$5.4million (HR 358),IEPA neverdiscussedthecostof treating
phosphorus.No mention appears in the record of any analysis of the cost, feasibility or
reasonablenessofanylevelofphosphorustreatmentalone(withoutnitrogentreatment)or ofany
levelofphosphorustreatmentother than 0.5 mg/L.

JEPA Response:TheAgency,basedon theinformationin theAgencyrecord,foundthatHickory
Creekdoesnothavean “offensive conditions” situation,and thatHickory Creek is supportinga
healthyand diverseaquaticecosystem.Therefore,no permit limits are requiredfor offensive
conditions.Agencyrecordat361; 364.Additionally, theAgencydisputesthestatementthatthestudy
performedby theIllinois AssociationofWastewaterAgencieswasnot partoftherecord,asthe
recordproperlyincludeseverythingtheAgencyrelieduponatthetimeit madeits decision.

NewLenox Response:New Lenoxagreesthatno permitlimit wasset forphosphorusornitrogen.
Further,New Lenoxdisagreeswith thestatementthat thestudyperformedbytheillinois Association

-ofWastewaterAgencieswasnotpartoftherecord,astherecordproperlyincludeseverythingbefhre
- theIllinois EPA at thetime it madeits decision.Thestudy is clearlyreferencedanddisclosedby

Illinois EPA in thedocumentsfiled in this proceeding.
- Petitioners’Answer -

Petitioners’REPLY: Respondentsagreewith Petitionersregardingthelimits ofIEPA’s discussion

ofnutrienttreatmentanddo notsuggestthatIEPA atanypoint in therecordconsideredthenecessity

ofthephosphorousloading.

TheAgency’scitationsdo not supporttheir statementthat Hickory Creeklacksoffensive

conditions. As previouslydiscussed,severalwitnessesgavereportof excessivealgaegrowth in

Hickory Creek.HR 76, 80, 82 - 83. -

41. No limitsareplacedin thepermitto preventviolationofthe “offensiveconditions”narrative
standard. The ResponsivenessSummaryindicates that theAgencywould only place limits on

- nutrientsin thepermitafter numericstandardsareset. (HR 356)The IEPA declinesto attemptto
placelimits in thepermitto satisft’ thenarrativestandardonplantandalga/growthbecause“This
is a verydifficult standardto apply to apermit.” (HR 357)

IEPA Response:Petitioners’statementin SOF ¶41 that, “[n]o limits areplacedin thepermit to
preventviolationofthe ‘offensiveconditions”is astatementoflaw, andnot afact.It is theBoard’s,
not thePetitioners’,authorityto determineif theAgencyimposedtheproperrequirementsin the
permit.TheAgencybasedontheinformationin theAgencyrecord,determinedthatHickory Creek
doesnothave“offensiveconditions”situation,andthat HickoryCreekis supportingahealthyand
diverseaquaticlife. Therefore,no permit limits arenecessarywith regardto offensiveconditions.
Agencyrecordat 361; 364. - - - /
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New Lenox Response:New Lenox agreesthat no limits wereplacedin thepermit concerning
“offensiveconditions.”Further,no limits arerequiredto addressoffensiveconditions.To theextent
Petitionersclaimthatalgalgrowthconstitutesanoffensivecondition,Illinois EPA-addressedalgaein
its ResponsivenessSummary,explainingthatalgaeis avital partoftheaquaticcommunityandalgae
growthin itself is not itselfaproblem;it is in relationthdissolvedoxygenandtheadverseimpacton
fish thatprovidescontext.Illinois EPAstatedthat“Streamswouldbeexpectedto exhibiteitherone
kind ofalgal growthoranother,”dependingonavarietyoffactors,and“thebestmeasureofwhether
[fish are adverselyimpacted] is to look at the local fish population.Hickory Creekhas fish
populationsthatarenot indicatedoflow dissolvedoxygenconcentrations.”HR 361.Illinois EPA
also concludedbasedon relevantdatafor 2003that all measurementsin Hickory Creekmeetthe
waterqualitystandardfordissolvedoxygen.HR 364. Giventhecomplicatedanddisputednatureof
thesciencegoverningalgae,both Illinois EPA andtheBoardhaveconcludedthat awork groupis
necessaryto studytheissueofnutrientsandproposedstandardsthatwould governdischargersin
Illinois. Further,theIllinois EPA concludedspecificallyin thiscasethat “theincrementalnutrient
loadinganticipatedto resultfromthisprojectis notexpectedto increasealgaeorothernoxiousplant
growth,diminishthepresentaquaticcommunityorotherwiseaggravate-existingstreamconditions.”
PR565.Finally, Petitionersdo notaddresstheimpactofnumerousotherdischargersto thestream.

Petitioners’REPLY: Respondentsdo not contestPetitioners’statementthatnothingwasdonein

thepermitto addressoffensiveconditionsorPetitioners’quotationoftheResponsivenessSummary

in which IEPA statedfor itself thereasonwhy-it did not considerplacinglimits in the permitto

addressthepotentialviolationofthe“offensiveconditions”waterquality standard.Theotherfacts

statedbyRespondentsin relationto this factualstatementarecompletely-irrelevantornotsuppc)rted

by anyevidencein therecord.

DATED: June8, 2005

EnvironmentalLaw andPolicyCenter
35 E. WackerDrive, Suite 1300
Chicago,Illinois 60601
3 12-795-3707 - -

Albert F. Ettinger(Reg.Ni3 125045)

Counselfor Des FlamesRiver WatershedAlliance, Livable
CommunitiesAlliance,PrairieRiversNetworkandSierra Club
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B.AssessmentMethodology

This assessmentmethodologyexplainshow Illinois EPA usesvariouscriteria(including,but not
limited to, Illinois water quality standards)to assessthe level of support of eachapplicable
designatedusein thestreamsofthestate. Eachassessedusereceivesause-supportratingofFull
(“good”), Full/Threatened(“good”), Partial (“fair”), or Nonsupport(“poor”). In general,use-
support assessmentsfor streamsin Illinois have focusedon aquatic life use becauseof the
overridingandwidespreadimportanceof this beneficialuse.Assessmentof aquatic life usein
streamsis basedprimarily on biological criteria that are not part of Illinois water quality
standards;however,standardsareusedsubsequentlyto identify potentialcausesof aquatic life
impairment.Alternatively, for someusesotherthan aquatic life use, the Illinois waterquality
standardsserveasprimaryassessmentcriteria.

Two majorenhancementsto the stream-assessmentmethodologyare incorporatedin this 2002
305(b) report.Thesechangesdo not affect the comparabilitybetween2002 assessmentsand
thosein previousreports. Eachchangeis describedbelow,with the purposefor thechangeand
overall effect on statewideuse-supportresults. -

1. Revisionofthe flowchart for assessingaquatic life use(Figure 3-3). Fortheprevious
2000305(b)report(IEPA 2000),the flowchart for assessingaquatic life use(Figure3-3)
was divided into two flowcharts: onefor AWQMN sites (which havelong-termwater
chemistrydatabut maybe lacking in biological andhabitatdata)andone for Intensive
Basin Survey stations(which havebiological and habitatinformation,but only limited
water chemistry data). Whereasthese two flowcharts offered improvementsover
previous assessmentmethods,they tendedto be somewhatconfusing. For this 2002
305(b)report, the flowcharthasbeencombinedinto one. Thenew flowchartincludesthe
improvementsof the previousflowcharts(IEPA 2000)while further clarifying Illinois
EPA’s processfor assessingaquatic life use.

2. Refinementof Table 3-7. Guidelines for IdentiMng Potential Causesof Use
Impairment in Streams. Beginning with the 2000 305(b) report (IEPA 2000), Illinois
EPA developedguidelinesfor identifying potentialcausesof useimpairmentin streams.
Forthis 2002 305(b) report, Illinois EPA hasfurtherexpandedthis tableby specifying
themonitoringprogramunderwhich datawere collected,themediumto which the data
apply (i.e., water, sediment, habitat, or fish tissue),-and whether the guideline is a
numericstandard,narrativestandard,statisticalguideline,or otherwise. Finally, Illinois
EPA has provided a -confidence level for eachpotential causeof impairment. This
confidencelevel reflects, in part, information aboutthe dataquantity anddata source
usedto makepotential causedeterminations. Illinois EPA believesthat the additionof
this informationwill beuseful in 303(d)-relateddecision-making.
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Aquatic Life

Aquatic life useassessmentsare basedon biotic and abiotic dataprovided by Illinois EPA
monitoringprograms. Biotic dataconsistof fish andmacroinvertebrateinformationinterpreted
by using the Index ofBiotic Integrity for fish (IBI; Karr etal. 1986;Bertrandet al. 1996)and the
MacroinvertebrateBiotic Index (MBI; IEPA 1994). Abiotic datausedin aquatic life use
assessmentsinclude waterand sedimentchemistryandinstreamphysicalhabitat. Habitatdata
includestreamquality descriptors(metrics)suchaschannelization,bankstability, otherchannel
alterations,andsiltation(seeTable3-5). Bothquantitativeandqualitativeinstreamhabitatdata
aid in the determinationof habitat’scontributionto aquatic life usesupport. Water chemistry
dataareexaminedby categoriesidentifiedasconventionals(dissolvedoxygen,pH, temperature)
andtoxicants(priority pollutantsincludingmetals,chlorine,andammonia)in Table3-6.

MonitoredAssessments

The processfor assessingaquatic life use(Figure 3-3) is designedfor maximizing statewide
consistencyin assessmentresults. The “weight of evidence”approach(USEPA 1 997b) is -the
basis for making aquatic life use assessmentswith more emphasisplacedon biological data.
This emphasison biological data (fish and macroinvertebrates)over chemicaldataprovides a
direct measureof aquaticcommunityhealth, facilitatesdetectionof cumulativeimpacts from
multiple stressors,andprovidesadirect measurementof theCleanWaterAct (CWA) “fishable”
goal. The flowchart shows how fish, macroinvertebrates,water-chemistry, and habitat
information are integrated and interpreted to guide the assessmentof aquatic life use.
Knowledgeof the study areais also factoredinto the assessmentprocessand includesareview
of commentsandfield observationsofpotentialcausesandsourcesofimpairment. Factoringin
this site-specificknowledgeensuresthat all aquatic life useassessmentsmoreaccuratelyreflect
environmentalconditions. -

Theavailability ofAgencydatawill typically fall into oneofthe following categories.However,
almostanycombinationofdataavailabilitymayalsooccur:

1) From IntensiveBasin Survey(IBS) stationsthereis usuallyfish communitydata,which
is usedto calculatean IBI score;macroinvertebratedata, which is usedto calculatean
MBI score; two to three samplesof water chemistry data; one sampleof sediment
chemistrydata; and habitatdatafrom transectsurveysandotherobservationswhich are
usedto completethe StreamHabitat AssessmentProcedure(SHAP) form and other
habitatforms.

2) Ambient Water Quality Monitoring Network (AWQMN) stationsmay also be jointly
locatedat lBS stations. Whentheyare,thebiological andhabitatdatacollectedarethe
sameasin item 1. AWQMN stationsaregenerallysamplednine timesperyearandthree
yearsofwaterchemistrydata(27 samples)areusedin theassessmentprocess. -

3) AWQMN stationsthat arenot partof lBS monitoringusuallyhaveonly waterchemistry
data(threeyears,27 samples)with which to makeanassessment.

4) Facility RelatedStreamSurveys(FRSS)areconductedat selectedlocationsto assessthe
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-impactof point-sourcedischargeson streamquality. Dataaregenerallycollectedat several
stationsand includemacroinvertebratedata, one to threesamplesof water chemistrydata,
andhabitatobservationsnecessaryto completetheSHAP andotherforms. Fishdataarealso
collectedatsomeFRSSstations.

The flowchart (Figure 3-3) is designed to assessuse support regardlessof which data or
combinationsof data(describedabove)areavailable. Whereasthe flowchartyieldsaresultfor any
datacombination,an assessmentbasedon habitatdataalonewould not be considereda monitored
assessment.In addition, an assessmentbasedsolely on waterchemistrydatamay bejudgedto be
evaluatedif it is believedthat the amountandnatureof thedataareinadequate.Only existing and
readilyavailabledataareusedto assessusesupport. -
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Figure 3-3. Flowchart for AssessingAquatic Life Use,Basedon Fish,
Macroinvertebrate, Habitat, and Water-Chemistry Data.
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thresholdstatisticalvalueat an lBS or FRSS site, or one exceedanceover threeyearsat an
AWQMN station,qualifiesthatparameteras apotentialcauseof impairment.

• Stream Habitat AssessmentProcedure(SHAP) scoresfor selectedmetrics, quantitative
instream-substratetransectdata, and related field-collected information are also usedto
identify potential causesof impairmentsuchassiltationandhabitatalteration. SHAP scores
ratedas“poor” for metrics9 and 12 (IEPA 1994,Appendix 1), plus observationsof channel

- alteration, riparian vegetation, and channel modifications are used as guidelines- for
- identifyingpotentialcauses.

• Whenawaterbody-specificfish-consumptionadvisoryrecommendslimiting consumptionof
particulartypesoffish in aparticularstreamsegment,thecontaminantsresponsiblefor the
advisoryarelisted aspotentialcausesof impairment.

• Sediment-chemistrydataare also usedfor identifying potential causesof impairment. In
general,whenevera sedimentparameteris foundat highly elevatedlevels (Short 1997),the
parameteris listedas apotentialcause.

For this 2002 305(b) report, four additional columnshavebeenaddedto Table 3-7. The “Program
Name”cOlumn indicatestheprogramunderwhich the datawere collected,(e.g., IBS/FRSS). The
“Media” columnrefersto thetypeofdatacollected,i.e., water,sediment,habitat,or fish tissue. The
“Guideline Reference”column indicatesthe basis for theguideline, suchas a narrative standard,
numericstandard,or statisticalbasis. -

Thefourth column, “Illinois EPA ConfidenceLevel,” is includedbecauseIllinois EPA believesthat
this information canbe useful in subsequentefforts to restorewaterbodiesidentifiedas impairedin
this report. A confidencelevel of “3” indicatesthat Illinois EPAhasrelatively high confidencethat
the identified causeis contributingto impairment. A confidencelevel of. “2” indicatesmoderate
confidence,anda confidencelevel “1” indicateslow confidence.Theseconfidencelevelsprovide
information potentially useful in restoring impaired waters. For example, potential causesof
impairment identified in the 305(b) report are consideredwhen developingwaterbodyrestoration
strategies(e.g., TotalMaximum Daily Loadanalyses).Potentialcauseswith “high” confidence(i.e.,
“3” in Table 3-7) are thecausesmost likely to be contributingto impairment,basedon available
information. However,Illinois EPA cautionsusersof this information: themonitoringdatausedto
identify potential causeswasNOT collectedspecificallyto identify causesof impairment,ratherit
was collectedprimarily.to assessthe level of usesupport. Thus, theword “potential” is explicitly
invokedhere.Despitetheselimitations,somepotential causes,especiallywheninterpretedin light of
other available site-specific or watershed-specificinformation, truly may be contributing to
impairmentand thus should be consideredin restorationefforts. Potentialcausesof impairment
identified in this 305(b)report,particularlythosecauseswith low ormoderateconfidence,may lack
utility for waterbody-restorationefforts (e.g., TMDLs) until further evidence indicates, more
conclusively,that thesecausesarecontributingto impairment. For any potentialcausein Table3-7,
the actualconfidencelevelmaydiffer from the level indicatedin the table,if supportingevidenceor
site-specificknowledge(additionalto that addressedin the “Guidelines”) indicatesthat the cause
truly is contributingto impairment. -
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- 1. EXECUTIVE SUMMARY

Overview

This 2004Illinois WaterQualityReportwaspreparedby theIllinois EnvironmentalProtection
Agency(Illinois EPA) to satisfyreportingrequirementsin Section305(b)ofthefederalClean
WaterAct. This reportprovidesan assessmentofthequality ofthestate’ssurfaceand
groundwaterresources.An electroniccopyofthis report,theIllinois WaterQuality Mapping
Tool, and additionalrelated informationareavailableon theIllinois EPAwebsite,
http://www.epa.state.il.us/water/water-quality/index.html.

The 305(b)Process

According to Section305(b) ofthe“CleanWater Act” (agenericnamethatreferscollectivelyto
theFederalWaterPollution ControlAct of 1972, the Clean Water Act of1977,andsubsequent
amendments)andguidanceprovidedbytheUnitedStatesEnvironmentalProtectionAgency

(U.S. EPA),eachstatemustreportto theU.S. CongressandtheU.S. EPAon thequalityofthe
surfaceandgroundwaterresourcesofthe state. Everyotheryear,thisreport,commonlyreferred
to asthe“305(b)report,”mustbeprovidedin writtenform, whereas,in alternateyearseachstate
maysubmitanelectronicdatabaseto meetthereportingrequirement.In the305(b).report,states
mustalsoexplainhowtheydeterminedtheresourcequalityofthewaters of thestate in terms of -

thedegreeto Whichpredefmedbeneficialuses(i.e., designateduses)ofthosewatersareattained
(i.e., supported).Also in the305(b)report,whenany designatedusefor anywaterbodyis not
filly supported(i.e., impaired), the statemust report potential reasons(causesandsources)for
the impairment.Herein,weexplainhow Illinois EPA determinesthequalityofIllinois streams

and rivers(hereafterreferredto as“streams”) inland lakes,LakeMichiganbasinwaters,and
groundwaters.For impairedwaters,we alsoexplainhowwedeterminethepotentialcausesand
sourcesoftheresourceimpairment. -

Sincewater-resourcedatataketimeto gatherandprocess,each305(b)reportreflectsup to a
two-yeardatalag. In general,in this 2004report, only surface-waterbodiesfor whichnew
informationbecameavailablesincethelastreport(i.e., 2002report,basedmostlyon data
throughSeptember2000)wereassessed.Surface-waterassessmentsin this2004reportare
basedprimarily on biological, water, sediment,physical-habitat, andfish-tissueinformation
collectedthrough2002(somein 2003)viavariousmonitoringprograms(IEPA 2002). These
programsinclude:theAmbientWaterQuality MonitoringNetwork(AWQMN), IntensiveBasin
Surveys(IBS),Facility-RelatedStreamSurveys(FRSS),the AmbientLakeMonitoringProgram
(ALMP), the Illinois CleanLakesMonitoringProgram(ICLP),theVolunteerLakeMonitoring
Program (VLMP), andtheLakeMichiganMonitoringProgram(LMMP). Similarly,chemical
andbiological data-werecollectedon groundwater resourcesthroughoutthestateto detect
impairments.Groundwater-qualitymonitoringprogramsincludetheAmbientNetworkof
CommunityWater Supply Wells (CWS Network), PesticideMonitoringSubnetworkoftheCWS
Network,RotatingMonitoringNetwork,andDedicatedPesticideMonitoringWell Network.



CodesofDesignatedUses,for streams:
20 AquaticLife
21 = Fix/i Consumption
42 = Primary Contact(Swimming)

46 = indigenousAquaticLife -

50 = Public Water Supply

8) UseSupport--- The level to which the designated use is attained.

F = Full support(i.e., fully attained)
P = Partial support (i.e.,partially attained)
N = Nonsupport(i.e., not attained)
X = not assessed

9) CauseCode--Codethat identifieseachpotentialcauseofimpainnent.

10) Cause Name—Nameof each potential cause of impairment.

I

(See tables 3-7, 3-10, 3-12, 3-14, and 3-16 for additional information)

C’ause
.Code

-CauseName Cause
Code CauseName

0000 CauseUnknown 1710 Total Fecal Coliform Bacteria
Fish Kill -

Oil and grease
0300 Unspecified PriorityOrganics 1730
0400 UnspecifiedNon-priority organics 1900

0410 Polychlorinated biphenyls (PCBs) 2100 Total SuspendedSolids
0500 Unspecified Metals 2200 Aquatic Plants Native
0510 Arsenic — 2210 ExcessAlgal Growth - -

0520 Cadmium 2620 Non-NativeAnimals (mci. fish, invertebrates)
0530 Copper 3100 Atrazine
0550 Lead 9312 Aidrin 9000
0560 Mercury 9313 alpha-BHC9000
0580 Zinc 9318 Chlordane 9000 -

0593 Boron 9322 DDT 900()
Dicldrin 90000594 Iron 9326

0595 Manganese 9330 Endrin9000
Hepiachlor0596 Nickel 9334

0597 Silver 9336 Hexachlorobcnicne9000 —

I.indane9000
Methoxychlor 9000 -

Polychlorinated biphcnyls (PCBs) 9000

0600 Ammonia(Unionized) 9338 -

0610 Nitrogen, ammonia(Total) 9339
0700 Chlorine 9410
0751) Sulfates 9510 Arsenic 9000
0800 Fluoride 9520 Cadmium 9000
0900 UnspecifiedNutrients 9530 Copper 9000

0925 Total Nitrogen as N 9541 Chromium (total)9000
0930 Nitrogen. Nitrate Lead 9000
1000 nI-I 9560 Mercury9001) - -

100 Sedimentation/Siltation 9580 Zinc 900()
220 Oxygen,Dissolved 9591 Barium 9000

1300 Salinity/TDS/chlorides 9594 ron 9000
1320 Total DissolvedSolids 9595 Manganese9000

1330 Chlorides — 9596 Nickel 9000
1500 Other Flow Alterations 9597 Silver 9000
1510 Fish Barriers 9910 Total Phosphorus9000
1610 Physical-Habitat Alterations -

Page 9 of 10



ii) Source Code— Code that identifies each potential source of impairment.

12) Source Name— Nameof each potential source of impairment.

(See table 3-8 for additional information)

Source
Code

-Source Name Source
Code

SourceName

0100 Industrial Point Sources 6000 Land Disposal

0200 Municipal Point Sources 6300 Landfills

0210 Major Municipal Point Source 6400 Industrial Land Treatment

0214 Major Municipal Point Sources-
wet weatherdischarges

7000 Hydromodification

0400 Combined SewerOverflow 7100 Channelization

0500 Collection SystemFailure 7200 Dredging

0800 Wildcat Sewer 7300 Dam Construction

1000 Agriculture - 7350 Upstream Impoundment

1050 Crop-related Sources 7400 Flow Regulation/Modification

1100 Non-irrigated Crop Production 7550 Habitat Modification (other than
Hydromodi fication)

1200 Irrigated Crop Production 7600 Removalof Riparian Vegetation

1350 Grazing related Sources 7700 Bank or Shoreline
Modification/Destabilization

1400 Pasturegrazing - Riparian and/or
Upland

7800 Drainage/Filling Of Wetlands

1600

1800

IntensiveAnimal Feeding
Operations —

8100 AtmosphericDeposition
-

Off-fanut Animal
Holding/Management Area

8300 Highway Maintenanceand Runoff

-

3000 Construction 8400 Spills

3100 Highway/Road/Bridge
Construction

8500 Contaminated Sediments
-

3200 Land Development 8600 Natural Sources

4000 urbanRunoff/StormSewers 8700 Recreationand Tourism Activities

5000 ResourceExtraction 8710- Golf courses -

5100 Surt~sceMining - 8950 Other

5200 Subsurface Mining . 8960 Forest/Grassland/Parkland

5500 PetroleumActivities 9000 SourceUnknown -

5700 Mine Tailings

5800 Acid Mine Drainage

5900 Abandonedmining

Page 10 of 10



~• Map Output Page 1 of I

Informationanddatapresentedwereobtainedfrom variousFederal,State,and localagenciesandare
subjectto revision.

http://maps.epa.state.il.us/servlet/com.esri.esrimap.Esrimap?ServiceName=counties&Client...6/4/2005



CERTIFICATE OF SERVICE -

I, Albert F. Ettinger, certify that on June 8, 2005, I filed the attached PETITIONERS’ REPLY
MEMORANDUM[N SUPPORTOFSUMMARYJUDGMENTand PETITIONERS’ REPLY
REGARDINGRELEVANTFACTSIN THEAGENCYRECORD.An original and 9 copies
was filed, on recycledpaper,with theIllinois PollutionControlBoard,JamesR. Thompson
Center, 100 West Randolph, Suite 11-500, Chicago,IL 60601,andcopies were served via
United States Mail to those individuals on the included service list.

- Albert F. Ettinger (Reg o. 3125045)
Counselfor Des Plaines River WatershedAlliance, Livable
CommunitiesAlliance, Prairie Rivers Networkand Sierra
Club

DATED: June 7, 2005

EnvironmentalLaw andPolicyCenter
35E.WackerDrive, Suite 1300
Chicago,Illinois 60601
312-795-3707



SERVICE LIST

BradleyP. Halloran
Illinois Pollution Control Board
JamesR. ThompsonCenter,Suite11-500
100 West Randolph - Street
Chicago,IL 60601

Roy M. Harsch
SheilaH. Deely
GardnerCarton& DouglasLLP
191 N. WackerDrivc, Suite3700
Chicago,IL 60606-1698

SanjayK.Sofat -

Illinois EnvironmentalProtectionAgency
- 1021 N. GrandAvenueEast,Mail Code#21
Springfield, IL 62794-9276




